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To thecontentionof thego:rernmentthat the use of the wQrds "separate
or additional" imply that the bottlesaresubjectto duty aspart of their �C�~�)�l�l�­
tents there are two answers: First, a tax cannotbe imposedby n'egative
words,anda provisionthatnQ separateduty shall beimposed is no warrant
for imposinga duty as part otthe ginger-ale;and,second,the words "sep-
arateandadditional" hadbeenusedin preViousstatutesto designatetheduty
imposedon bottles and were used in the presentact simply to identify the
duty which was'removed. '

John K. Valentine,U. S. Atty., for defendant.
The useof thewords "separateor additional" imply that thereIs a duty on

the bottlesnot separateor additional,viz.. a duty as partof the importedar-
ticle which is a bottleof ginger-ale. Bottledginger-alederivesits chiefvalue
from its bottledcondition. It is the duty of the appraiserthereforeto ap-
praiseits value.in a bottledcondition,and this is themeaningof the appraise-
mentmadeby him.

�M�C�1�{�g�N�N�A�~�, J.,(chargingjury.) This suit is broughtto recoverduties
exactedby the collector lind paid by the plaintiffs upon 250 dozenof
bottlescont4iniQgginger-ale.. The.ginger-alewasassessedandthe duty
exactedI'llsoon the bottles. Under the view of the law taken by the
court, the duty was illegally exacted. The collector had no authority
to requirethe importer to payit. The importer,however,was bound
to pay it; andhavingpaid it, theonly recoursehecanhaveis to sueto
recoverit hack. He has doneSOj and this suit is for the recoveryof
theduty on 250 dozenof bottlescontainingginger-ale,which,asI have
alreadysaid,wasillegally exactedby thecollector,andthis amountthe
plaintiff is entitled to recover. Your verdict will, therefore,be for the
plaintiff for theamountof claim. '

Verdict for plfl,inti:lf. '

MOBRIS 'tI. CADWALADER, Collector"

(Olr/Juit Oourt, B. D. Pennll1/1vania. October8,1887.)

1. CuSTOMS DUTIES-PACKING C:e:ARGES-ApPRAISIllMENTOF GOODS PER SE.
SincetJ?,eactof March8. 1888,dutiescan beexactedby thecollectoronly

uponanappraisementof themarketvalueof thegoodsper 86.

2. SAME-APPBAISEMENT-DISALLOWANCE OF CHARGES.
Whereontheinvoice the grossvalueof thegoodsis stated.and a deduc-

tion madeof specificpackingcharges.andthenetamountis thencarriedout
asthemarketvalueof thegoodsper 86, an appraisementwhich simply disal-
lows thechs,rges.or adds them againto make dutiablevalue.or statesthat
theyate to he addedto makemarketvalue.is not an appraisementof the

_goodsper 86; but an additionof charges.and doesnot justify thecollectorin
exactingduty on.thevalue,of the goodsincreasedby the amountof such
charges. '

Action tQ Reboverback'CustomsDuties.
'. . ,_ " .. '... l'

lRepOrted'byC.. :BerReleyTaylor, Esq.,of thePhiladelphiaba1'.
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The following facts were provedon the trial:
The invoiceswereall alike in form. Eachconsistedof a numberof item!!

of goods. At the foot of each�i�t�e�~ tberewaswritten"Deductcostof rolling
boards,makingup, paper,ticketing, etc.,at 2d. per piece,included.in above
price." This costwas then carriedout and,deductedfrom the priceof the
goods,andthenet balancecarriedout asthe invoicevalueof thegoodsper se.
At the foot of the invoicewasanitemizedstatemimtof nonádutiablecharges,
including both thoseabovedeductedandadditionalcharges,not included in
the price of the goods.

Upon the first invoice the appraiserwrote over eachitem of chargesde-
ductedthe word "Disallowed.", Over the itemized statementof the charges
at the foot of the invoice and immediatelyalongsideof the items which
had beenincluded'in the previousdeductionshe wrote thewords,." Add to
make market value." The collector,thenexactedthe duty upon the whole
price of thegoods,including the chargesdeducted. '

Upon the secondinvoice the appraiserdid not write theword "disallowed"
over the deductions,but at thefoot-of the last itemintheinvoic/;l wrote'.the
words, "Allow for rolling, making up. etc., 4d. per pieceorily, �£�1�1�4�s�.�8�d�.�~
add to makedutiablevalue.£8 13s. 4d." This last item of £8 13s. 4d. was
thedifferencebetweenthechargeslleductedon theinvoiceandthetl 14s.8d.
allowedbytheappraiser. Thecollectorexacteddutyon thevalueof thegoods,
per seasstatedin the invoice, pLus the £813s.4d.

Upon the third invoice the appraiserwroteovereachitem,ofdeductionthe
words, "Allow only 10d. per piecefor thesecharges,"and wrote nothing at
thefoot of the invoice. Thecollectorexacteddutyon the valueof the goods
perse,asstatedin the invoice, plusthe differencebetweenthechargesthere
deductedandthe 10d. per pieceallowed by the appraiser.

FrankP.Prichard, for plaintiff. ,. , '.'....
Sincetheactof March3, 188a,theappraiserhasnothingto do with chargt'd.

His duty is to appraisethe marketvalueof the goodsper se. Thedisallow-
anceor additionof chargesdoesnot amountto suchan appraisement,buttn-
dicatesonly thattheappraiseris of opinionthatthechatgessh0uldbeineluded
in the value on which duty is exacted. .Arthur v. Goddard,96 U. S. 145;
Oberteujferv. Robertson,116U. S. 499, 6 Sup.Ct. Rep.462. The duty can
only be imposedupona clearandpositiveappraisemnent,andnot a doubtful
or inferential one. In doubtful casesthe decisionshould be in favor of the
importer. Hartranft v. Weigmann,121 U. S. 609,7Sup.Ct. Rep.1240.

John K. Valentine,U. S. Atty.,. for defendant.
Theappraiser'sreturn that the chargesshould beaddedto make market

valueamountsto an appraisementby him of the marketvalue of the goods
perse. In Oberteujfe1'v. Robertsonthe returnwas, "Add to makemarket
valuein ma1'ketablecondition,"showingthat theappraisermeantsoniething
morethan the marketvalueof thegoodsperse. In this casetherewereno
suchwords.

McKENNAN, J., (charging jury.) Thereare threeinvoicesin this ,case
upon which duties were exactedby the collector, and paid by the im-
porter; and the questionis whetherthe duties so paid were authorized
by law.

It appearsto thecourt,as to oneof the invoices,that thechargescon-
nectedwith the preparationof the goods for marketwere addedby the
appraiserto the invoice price of thegoods,and that the whole; accord-
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ing to this, constitutedthe marketvalueof thesegoods. In view of the
opinion expressedby the supremecourt. it is clear that the duties
chargedon the goods in this invoice were excessiveby the amountof
the chargeswhichwereaddedto the marketvalueof the goods; so that
as to that excess,the dutiesexactedwereclearly wrong.

As to the secondinvoice, the chargeswereaddedto the value of the
goodsin orderto ascertain,as the appraisersays,the dutiable valueof
the goods. This, also, in the judgment of the court, is wrong. The
collectorwasboundto takesimply the finding of the appraiseras to the
marketvalueof the goodsper se, that is, exclusiveof the chargeswhich
wereadded. So that in that casethe dutiesexactedupon the charges
wereunlawfully exactedby the collector,and the plaintiff is entitledto
recoverthem.

Then, asto thethird invoice. The �~�h�a�r�g�e�s wereaddedin pursuance
ofanote.madeqy theappraiserin this Case,"addto makemarketvalue."
Whatevermight be the view entertainedby the court, or the construc-
tion givenby the court to thesewords, aside from the decisionsof the
supremecourt,we regardthe caseof OberteuffervtRobertson,116 U. S.
499, 6 Sup. Ct. Rep. 462, as ruling the presentcase. We regardthat
caseassubstantiallyin its factssimilar to the onenow beforethe court.
As we understandthat case,there the appraiseraddedto the value of
the goodsper SII the charges,in orderto make"the marketvaluein mar-
ketable condition." . We cannot see that the words used by the ap-
praisertheremake that casedifferent .from the oneábeforeus. In this
casethe noteof the appraiseris, "add to makemarketvalue." So that
in both casestheadditionof the chargesto the invoicedvaluewasmade
by the appraiserin orderto ascertainthe dutiablevalue; and bound,as
we are, by the decisionof the supremecourt of the United States,we
musthold that in this casethe import of this paperis that the charges
areaddedto thevalueof thegoodsper se, in orderto ascertainwhat they
regardas the dutiablevalueof thegoods. The plaintiff is thereforeen-
titled to recoverthedutieschargedby the collectoruponthelle charges,
which were addedby the appraiser,and by the collector when he ex-
actedthe duties.

In the first place,then,as to the first importationor invoice referred
to, the plaintiff is clearly entitled to recoverthe duty chargedupon the
chargesadded by the appraiserto the value of the goods. So, in the
secondcase,where theadditionwasmadeby him in order to ascertain
whathecalledthe dutiablevalue; andlikewise aIsl;> in the last case,UD-

der authorityof the casereferred to, the plaintiff is entitled to recover
the dutieschargedand paid upon the chargeswhich wereaddedto the
marketvalueof thegoodsto ascertainthemarketvalue. You will there-
fore find in favor of the plaintiff for theamountof dutiespaid for theseá
threeexcessivechargesmadeby theappraiserandby the collectorin as-
certainingtheamount.

Verdict for plaintiif.
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UNITED STATES ".ROUTE.

(Distriot '(}owrt,E. D. Mi88QU'I'i,.E.D¥. December20,1887.)

1. CLAJMS AGAINST UNITED �S�T�A�,�T�E�S�-�~�R�A�U�D�U�J�,�E�~�T PRESENTATION-INDICTMENT.
On indictmentunderRev.St. U. S. ¤ 5438.making it a criminal offenseto

makea claim uponthegovernmentfo,rthepaymentof a demandknownto be
'false,t1.ctitjous.or fraudulent.theádefendantWRschargedwith attemptingto
obtail:\,P/l,Y and bountyby falsely_representingherself to be the widow of a
soldier,killed. during thjl war. Held, that to warrant conviction it mustap-
pearthat defendantWas not the widow of such soldier,andáthat shemade
herdemandknowing this to bethe fact; butotherwise,if the claim, though
groundless,andwithout merit, was madein goodfaith, and in the belief that
she had'been the wife of the soldierandwashis widow. andentitledto the
payandbountyduehim at his death.

2. MARlUAGE'"1'7B:lllTWJClIlN COLORED PERSONS-PROOF�O�F�~�R�i�l�l�v�.�S�T�. U. S. ¤I 5488.
On indictmentunder Rev. St. U.S.. ¤I 5438, defendantwas charge(lwith

falsely representingherselfto be the widow of a,deceasedc'oloredsoldier,in
orderto obtainfrom the�g�o�v�e�~�n�m�e�n�t thepayandbountyduehim at hisdeath.
Held, thatanagreementto becomehusbandandwife; if immediatelyfollowed
by cohabitationas such for. a considerableperiod, constitute.s0. valid mar-
nagein Missoud,and'that thevalidity of such marria£es,especiallyamong
coloredpeople,is recognizedby section4705,Rev. St. U. S. ' "

Indictment for Preferring False, Fictitious, or FtaudulentClaim
againstthe:GQvernment.

Thoma8P.BashaW,U. S.Dist. Atty., for plaintiff. "
J. M. J4qi.a andM.G. Reynolds,for defendant. . ,

THAYER, �J�~�, (charging jury.) The indictment which youbavebeen
�t�~�y�i�n�g is framed,undera statuteof theUnited States,which provides,in
substance,that"everypersonwhomakesor causesto be madeanyclaim
uponor againstthegovernmentoftheUnitedStates, * * * knowing
suchclaim to be false, fictitious, or f\audulent, * * * shall be im,.
prisonedat hardlabornotlessthanonenormorethanfive years,or fined,
not lessthanonethousandnor morethanfive thousanddollars." Rev.:
St. U. S.¤ 5438. Underthetestimonyinthe case,thereis nodoubtthat
the defendantmadea demandor claim upon the governmentof the
UnitedStates;suchdemandbeingfor payandbountywhich sheclaimed
to be dueto heras thewidow of a coloredsoldierby the nameof Hiram
Route,said to havebeenkilled during the war, at Petersburg,Virginia.
Nothing further needbesaidon that branchof the case.

I accordingly�d�i�r�e�c�~ your attention.at onceto the importantquestions
for your oonsideration. You ,,,ill observefrom thestatute!Which Ihavel '
in substance,.quoted,that the offenseconsistsin makingsclaim 00' the
governmentthlitis knownto bemthcrJalBe,fictitious, or fraudulent. It is
no offenseunqer'the statute to,make,a Clairri upan the governmentfor
thepaymentofademandthat is �g�r�p�u�n�d�l�~�s or without merit, unles,S"the
personwhomakesit understandsat thetime it is madethat it is>afalse"
fictitious, or fraudulentdemand,and thereforeintendsto defraud the
government. In the presentcase,counselfor thegov.ernmentcontend
that the defendant,ChaneyRoute, knew full well that she had never


