
ACME HAY HARVESTING CO. V. MARTIN. 249

meimportantto closelyanalyzethedifferent labelsor bottlesusedby de-
fendants,becauseI am satisfiedthat the labels,wrappers,and bottlesof
all thedefendantsbearsoclosean imitationto thoseof complainantthat
thepublicaredeceivedin conseqUflnCe,andthat, therefore,theinjunction
prayedfor shorild begranted. I do not placethisdecisionontheground
of infringementof the registeredtrade-;,larkin theword "Moxie," though
that might be saidof thetwo casesin which thedefendantsusetheword
"Noxiej" nordo I decidethat thecomplainantis entitled to beprotected
in the.exclusive�r�i�~�h�t to the words"Nerve Food" as applied to a bev-
erage,but the conclusionI have reachedis put upon the ground that
thesedefendants,for the purposeof deceivingthe pUblic, haveimitated
to such a degreethe labels,bottles,andwrappersof the complainant,
that they shouldbe enjoined. The fact that thedefendantsBeachand
Clarridgemakethe labels andwrappers,and sell them to othersfor a
wrongful purpose,doesnot relieve them from liability. De Kuyper v.
Wittrman, 23 Fed. Rep. 871.

In. NerveFood Co. v. Bawmbcwh,32 Fed. Rep. 205, (Nov. 1, 1887,)in
the circuit court for the Easterndistrict of Texas,JudgeSABIN, in an
exhaustiveopinion, held'that thecomplainantwasentitledto It prelim-
inary injunction. In thatcasethe labels,etc.,were thosemadeby the
defendantsBeachandClarridge, in caseNo. 2,394.

A preliminary injunction is grantedin eachof theabovecases.

AClttE HAY HARVESTING CO. '11. MARTIN et ale

(Oilrcuit Oourt, N. D.lllinoi,. January9, 188B.)

PATENTB FOR INVENTIONS-NoVELTy-HAy,RAKES.
On abill to restrain the infringementof a patentfor the use of polesto

guidehorsehay-rakes,the proof showedthat poles hadlong been usedfor
thatpurpose. Held, that the patentwasinvalid for wantof novelty.

In Equity. Bill for injunction.
Bill by plaintiff, the Acme Hay HarvestingCo., to restrain the in-

fringementof a patentby the defendants.
Peirce&; Fisher, for complainant.
West&; Bond, for defendants¥

.BLODGETT, J. The bill in this casechargesinfringementby defend-
ant of letters patent,No. 259,550,grantedto MartinH. Kenaga,June
13, 1882,for "an improvementin horsehay-rakes."andasksfor an in-
junction, andan accountingfor damages. The defendantsdo not deny
the complainant'stitle, andonly contend-First,that the complainant's
patentis invalid for want of novelty in the device therein shown; and,
8eCond,that the defendantsdo not infringe. The invention coveredby
this pa.tentrelates"to horsehay-rakes,or sweeps,of the classemployed
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inoonnectionwith stackers,and particularly to thoserakes of this class
which aredrawnby horseshitchedoneat eachend." It appearsfrom',
the proof in this case,and thispll.tenteerecognizesit in his �s�p�e�c�i�f�i�c�a�t�i�o�n�~
that horsehay-rakes,ors.weeps,mounteduponwheelsor runners,with
such length of axle as to carry a rake-headof from 10 to 12 feet in
length, furnishedwith teeth for gatheringthe hay, so as to collect the
hay upon a wide swath,bymeansof a horseattachedto each end of
such sweep,or hay-gatherer,were old when this inventqr enteredthe
field. It seemsfrom the proof that this classof hay-gatherersareused
principally eitherin connectionwith a "stacker"or for the purposeof .
haulingthehay to theplaooWhereit was to be placedupon the stack
bymeanaof pitchforksinthehllondsofworkmen; andtheseold devices,
as well a,8thedevice coveredby this patent"are speciallyadaptedfor
use;in large fields, or uponthe prairiewhereit is expectedto stackthe
hay in tile immediatevicinity of the meadowfrom which it is mown,.,
The inventioncoveredby this patentconsistedin attachingto eachend
of the rake..;heada p()le,.or tot;lgue,wherebythe movementof the rake
could beto someextentguided; and by meansof which the rake could,
be movedbackwardso asto unloadthe gllithel'ed hay fro!ll the rakeby
drawing.the,teethfrom underthe pile. lnthe old �d�e�v�i�c�e�~�, the horses
were �h�~�t�c�h�e�d to the end.of.the rake,usu.aliyby a whiffletree attached
to the extremityoftheaxle extendingbeyondthe outerendof theb'!1b
of the wheel,so asto give opportunityfor connectingthe axle with the
wiffletree, thusenablingthe horsesto travel clearof theraketeeth. The
horseswere riddenby boys,andthe rakewasguidedby the movement
of thehOl'ses,andwhena loadhadbeenaccumulatedupontheraketeeth
the rakewas�~�o�t�'�d�u�m�p�e�d�,�'�b�q�t the horseswerewheeledabO},lt,oneto the
right andtheotherto theleft, soasto movein theoppositedirectionfrom
that in which the hay hadbeengathered.;:.andthe rake.therebydrawn
backwardso as to withdraw the teeth from the pile of hay that rested
upon them. Kenagaattachedto eachend of his rake-llea.<,labar to
ivhich the wifife'tree ,was attacbed,andalsoa tongueor �p�o�l�e�~�p�r�o�j�e�c�t�i�n�g
forward in orderto fastenthe.breast-strap'fr()mthe horses'hamesorcol-
lar to it for the purposeof aiding the horsesin guiding the movements
of the rake; andalso to furnish meansby'which the horsescouW back
the rake, whenit 'was �d�e�~�i�r�e�d to dO so,eitherfor the purposeof unload-
ing or for anyotherreason;and it is' the additionof this pole to theold
form of sweep,or hay-gatherer,that is coveredby this patent. The pat-
ent also showsa seatplacedupon the rake-headwhere the,drivercan
ride andguidethe horses;but the claim of the patentonly coversthe
atta6hineritof thesetwo guiding poles to the rake-headand does hot
covereithertheseator wiffletree bar¥.

Theproofsh()wsthatit wasold to usepoles,or thilla, f{J'fthepurposeof
guidinghorse-rakes,a.swell asnearlyeveryotherclassofvehiclesmounted
upon wheelsto ,be drawn or propelled by animal power; and.it seems
quite clearthatif it wasfound desirablein useto have somedevice at-
tachedto theserakesby which they could be backed:fromundertheae-.
cumulatedload, therewasno invention in attachinga pole or tongue'to
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,a rake-beadfor that purpos!'l. Thetongueof thehorae-rake,forthe pur-
pq;;e<;>fguidingQr backingthe machine,wasan old and well-knownde-
vice. The �p�r�o�b�~�b�i�l�i�t�y ts that in the earlier rakesof this dascription,
,sqchasthat sbQWUin, the Hudsonpatentof September,1869,and of
�,�w�h�i�c�h�c�o�m�p�l�a�i�n�a�n�t�~�8 patentwasan improvement,it wasnotdeemedde-
sirable,toapplyanydevicefor backing,asthoserakeswereorganizedand
handledJP,ainlyby meansof a boy mounteduponeachhorse,and the
�r�~�k�e�, was guided by th.e movementsof the respectivehorses;and the
�~�c�k�i�n�g�o�r reversemovementnow accomplishedby meansof this pole
WtlS,as iLwfl,s thought,sufficiently providedfor by ,simplyswingingth9
,horses�a�r�o�~�n�d�s�o as to reversetheir dIrectionoftravel, and therebydraw
the rake!!,back insteadof pushing them back by meansof a tongueor
,pole. !fa personusingsucha rakeconceivedtheidea that it would be
morecOflyenient,to handlethe raketo someextentby meansof a �~�u�i�d�­
;ing-pole,or,backing-pole,like thatshownby this patent,it seemsto me
,thatwith tl},e ,commonknowledgewhich existsamongall thosewhohave
beenin the habit of using horse-rakesthat they hadbeenbacked,and
guide<lby meansof a pole, therewasno inventionin applying a pole to
�r�a�~�~�}�>�f 1(hililkinQ. for thatpurpose. It appearsquite, clearly, I think,
from the proof that hay-gathererswith poles have substantiallysuper-
sededthe older form; andI shouldsay from the evidencethat they are
showntobeamanifestimprovementupontheolderform; butall improve-
mentis not invention. With thewell-knownadvantagesill theordinary
horse-rakesof guidingandbackingthemby meansof a pole,therecould,
it seemsto me, be no inventionin merelyadaptingfrom theolderform
of rakes this well-known element;and all that can be saidis that the
earlierformS ,of this sweep,or hay-gatherer,were incompleteuntil the
pole wasattached. The Hudsonrakeof 1869containedin its �d�r�a�w�i�n�g�~
andspecificationsthesn'ggestionof a pole,butnoprovisionwasmadefor
attachingthepole to thehatiie,or,collarof thehorse,soasto enablehim
to useit for the purposesof backing,its functionor office in the Hudson
organizationseemingto be merely to enablethe rider of the horsesto
lift the teethof the rakefrom obstructionsby �~�e�a�n�s of these"levers" ae
they arecalled; but from the evidenQeasto themannerin which theold
rakeswereused,I think it mustbe manifestthat theyaidedto sameex-
tent in thegUiding of the horses,becapseasthe horseswerehitchedout-
sideof theseleversasthey projectedforward parallel, or nearlyso,with
the raketeeth,whenit wasdesiredto swing the machinearound,or turn
it eithercompletelyaboutor half-round,or considerablyvary its course,
the slackingqr stoppingof onehorse,and swinging the otherin the di-
�r�~�t�i�o�n in whjch it wasdesiredto turn, of,coUrseproducedthe desired
movementof the machine,andthe horsedescribingthe circlfl, or thearc
oia circle,in which the machinetraveledwould be kept from stepping
upon the, rake teeth,and il) a certainsensekept ttl his work by means
of theselevel'Sextendingalonghis side; while the horsestandingnearly
still, or slad,einghis movement,would be alsoguidedby the movement

,of the lever'along his side so as to correspondwith the movementof
the other end of the rake. ,While I am clear that it did not require
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inventionto takethe pole from the wagon,or mowing-machine,or horse-
rake, or cultivator, in use before the devicecoveredin this patentwas
shown,therewasstill lessinvention,asit seemsto me, requiredto con-
vert the suggestionof the �u�s�e�f�u�l�n�~�s�s of the polein the Hudsonrake into
the poleshownin the complainant'spatent,thanwould benecessaryhad
therebeenno Hudsonrakein theprior art. In otherwords,it seemsto
me that without the Hudsonrake and its levers, intendedto' specially
aid in lifting its teethsover obstructions,there would have heenno in-
vention in applyingthepole to the rakeif a pole was found desirablefor
any purpose;'yet, with theHudsonrake in thefield, therewas,certainly
no inventionin applyinga breast-strapfrom thecollar of the horseto the
forward end of it, to use it for the purposeof guiding themachine,or
backingit asis donein the complainant'spatent. Hudson,it seemsto
me, could not havesustaineda claim for a guiding-poleto his rakeasa
llew invention,or evenasa combination,becauseguiding-poleswereold;
and,if hecould not havedoneso,certainlyKenagacannotbeallowed to
do so.

lt seemsto me, therefore,that the defenseof want of novelty is fully
establishedby the proof in this'case,and that this bill shouldbe dis-
missedbecauseof the invalidity of thepatent.

KmK v. Du BOIS.

�(�(�l�i�r�~�u�i�t (lourl, w: JJ. Pennsylvania. December27, 1887.)

). PATENTS FOR,INVENTION,S-IrTILITY..,..PRESUMPTION. ".'
Thepresumptionof �u�t�i�l�i�~�y�'�l�l�r�i�s�i�n�g fr()m thepatentitself is sufficientIn favor

of the patenteeuntilrebutted'byproof. '
2. SAME-;-A.NTIOIPATION-MoVABLE DAMS.

The devic.ecalleda newandIlselul improvementin movabledams.covered
by lettElrspatentNo. 268,411,issuedDecember0, 1882, to �~�r�t�h�u�r Kirk, was
not iIi useby'JohnDu Bois beforethedateof the patentee'sinvention.

8. SAME--INFRINGEMENT-MovABLE DAMS.
Claim 6 of suchpatel).t,describedas a bear-trapdam.havinga relieving

or opensluiceextendingfrom underthe �g�~�t�e�s�, so asto relievethemfrom uná
necessarypressure,is infringedby the deviceshownto havebeenmanufact-
uredby defendant,JohnDu Bois.

In Equity. enbill foráinjunction.
Plaintiff, Arthur Kirk, filed his bill for an injunction and account

againstdefendant,JohnE.Du �B�o�i�s�~ for the infringelnent of a patent.

McKENNAN,J. The complainantis the patenteeto whom was'issued
letterspatentNo. 268,411,datedDecember5,1882,for a new and URe-

ful improvementin movabledams. The patentcoversten claims,only
oneof which (thesixth) is allegedto havebeeninfringed, and is there-
fore the subjectof this controversy. That claim is in the following
words: "(6) A bear-trapdamj havinga relieving or opensluiceextll:::.d-


