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proof here which is practically uncontradi<lted to warrant the {lourt in
taking it from the jury, and in drawing the inferende that the protests
in regard to .the entries Nos. 1 and 2 were served in proper time.
I deny the several motions of the defendant, except the one

as to Nos. 3 and4j directing a verdict for the defendant for Nos. 3 and
4, on the grounds stated; and a verdict for the plaintiffs as to
the others.

SERRANA et al 'V. JEFFERSON et al.

(Circuit (JO'Urt, B. D. Ne'lfI York. January 8,1888.)

(',oPYRIGRT-l'LAYS-MECHANICAL CONTRIVANCE-IMITATION OJ' RIVER.
A mechanical contrivance consisting. of a real tank. into which real water

is made to fall, and running thence off underneath the stage, representing a
river into which in the course of a theatrical play the villain is made to fall
from a brIdge above, not being a link in the chain of incident which. together
with the speech and action of the performance. constitute a series of events
concededly novel, is not such a mechanical contrivance as will be protected
by copyright of the play in which it is introduced.

In,Equity.Motion for perpetual injunction.
Patrick E. OaUahan, for complainant.
A. J. DittenhoeJer, for defendants.

J. The plaintiffs have elaborated Mr. Vincent Crommles'
dramatic conception of a real pump and wash-tubs. In the fourth act
of their play entitled" Donna Bianca, or Brought to Light," they set in
the stage a real tank, three feet square. and seven feet deep, filled with
natural water. This water flows through a trough from behind a battle-
ment waU at the rear of the stage, falling into the tank and running off
underneath the stage. The water in this tank and .trough represents a
river. It is crossed by a bridge, upon which, after an angry dialogue
between the hero and the villain of the play, there ensues a strup;gle in
which the villain falls through the bridge into the water below. Plain-
tiffs allege that their play is copyrighted, and, by virtue of that circum-
stance, pray for an injunction against the defendants. These latter are
now managing and producing, at the Academy of Music in this city, a
play entitled"A Dark Secret." Here, too, there is placed upon or set
into the stage a tank considerably larger than the plaintiffs' tank and
trough, also filled with natural water, and intended to represent the river
Thames. Into this tank the heroine of the play is thrown, after appro-
priate dialogue. It is alleged that these immersion scenes in the two
plays are prominent features and add greatly to their attractiveness.
There is. nothing original in the incident thus represented on the stage.

Heroes and heroines, as well as villians, of both sexes, have for a time
whereof the memory of the theater-goer runneth not to the contrary, been
precipitated. into ponds, lakes, rivers, and seas. So fre-
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quenta ca.tastrophe may fairly be regarded as the common property of
all playwrights. The plaintiffs' contention is founded solely upon the
circumstance that in their pla,y the river into which the fall takes place
is mimicked by a tank filled with real water, instead of by an apparatus
oonstructed of cloth, canvas, or painted pasteboard. Such a mechanical
contrivance, however, is not protected by a copyright of the play in
which it is introduced. The,decisions which extend the definition of
"dramatic composition" so as to include situations and" scenic" effects,
do not cover the mere mechanical instrumentalities by which such effects
or situations are produced. The plaintiffs upon the argument referred
to Daly v. Palmer, 6 Blatchf. 264, assusta.ining their contention. That
case does not go to such extent. The practicable railroad tracks, and
the counterfeit locomotives which ran upon them, in the two plays an-
alyzed by JUdge BLATCHFORD in Daly v. Palmer, suggested the name
"railroad scene" as generally descriptiveofthe portions ofthose plays in
which they were introduced. The tracks and locomotives, however,
were mere links, in an extended chain of incident, speech, and action,
which, together, represented a serieEl of events concededly novel. and
which,in the opinion oithe court, constituted a dramatic composition.
Because in both plays there was found the same series of events in the
same order, represented in a manner to convey the same sensations and
impressions to the spectators, it was held that the representa.tions of the
latter was a piracy' of a meritorious part of the invention incorporated in
the former.
Motion for injunction is denied.

STOVERet al. v. LATH!tOP.
(C'Vreuit Court, D. Colorado. l8SS.)

CoPYRIGH'l'-'-CONVERSION OF A:BSTRACT BOOKS.
In an action of trover for the conversion of a set of abstract books, where

there was no averment ,of a copyright, or infringement of the same, and the
proofs did not show that defendant had s copyright, had there been
one, there is nothing presented for the conSIderation of the jury, touching
the question of s copyright.

At Law. On motion for a newtrial.
Action in trover, for the conversion of a set of.abstract books. Ver-

dict for defendant, and motion by plaintiffs for a new trial.
Browne & Putnam, for plaintiffs.
W. B. Mills, for defendant.

BREWER, J. In case No. 1,886, on a motion fora new trial, which was
argued before my Brother HALLETT and myself last week, the' question
which was argued by the defendant's counsel, the verdict having been for
defendant, was one of copyright, which arose on the trial, and in re-
spect to which my Brother HALLETT declined to give any instructions,
or at least any instructions recognizing any right on the part of plaintiff.


