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ULMAN v. Cmcmmme el al

( Uzrcuit G'ourt, D Maasachumts J anuary 16; 1888)

Pumm POR INVENTIONS—LICENSE—AGTION FOR INFRINGEMENT——EQ‘UITY Ju-
RISDICTION.
A licensee, claiming ﬂamages for past infringement of'a patent sued in eq-
uity in the name of the patentee Held, that the court-had no jurisdiction, as
the remedy was at law ‘

In Equlty .On defendants’ plea fo the bill,

. This action was brought by William F. Ulman, on behalf of Epami-
nondas Wilson, against Charles F. Chickering and another, to recover
damages: for the infringement of a patent. Defendants pleaded in bar
to the suit. Plaintiff set down the plea for argument.

1. D, Van Duzee, for complainant.

- J.. H, Young, for defendants.

Covrr, J. This case now comes before the court on defendants’ plea
to the bill which the plaintiff had set down for argument. The plea
-gets up in bar to the suit that the suit is prosecuted in the name of Ul-
.man, by and on behalf of Wilson; that Wilson is the only party inter-
ested in prosecuting the suit; that his only interest in the patent in ques-
tion is under and by vn‘tue of the license granted him June 1, 1877,
and that said license was revoked, and his said interest in the patent
-thereby terminated prior to filing the present bill, August 13, 1880; and
that it was so determined by this court in the suit brought by Ulman
and his new licensees, Hammacher & Co., against said Wilson.

The only question before the court is-the sufficiency in point of law
of the facts set up in the plea to prevent the plaintiff’s recovery. The
plea alleges that the license to Wilson was revoked August 13, 1880.
Admitting the truth of this allegation, as the plaintiff does, for the pur-
pose of determining the sufficiency of the plea, the case is one in which
the plaintiff’s only claim at the time of the filing of his bill, November
23, 1881, was for damages for past infringements, and, therefore, his
remedy was at law, and not in equity. The case comes clearly within
the decision of Root v. Railway, 105 U. S. 189, and Hayward v. Andrews,
106 U. 8. 672, 1 Sup. Ct. Rep. 544. There is no distinct equitable
ground in the case that can give this court jurisdiction. The fact that
Wilson was obliged to sue in the name of the patentes gives him no
standing in equity, because he could sue at law in the name of the pat-
entee. Hayward v. Andrews, supra. ‘The argument of the plaintiff, that
the plea sets up an estoppel by judgment which does not bind him be-
cause the parties are different, fails to meet the plea, because the plea
also specifically alleges that the license was revoked at a certain date
which was more than a year prior to the filing of this bill; and it is the
admission of the truth of this allegation that is fatal to the bill. The
grounds upon which the plaintiff seeks to distinguish this case from
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Root v. Railway, I do not think sufficient to take the case out from the
principle there established. Nor in the other reasons urged by the plain-
tiff do I find any good ground for invoking equitable jurisdiction of the
court.

The plea should be sustained and the bill dismissed; ‘and it is so or-
dered.

GLAENZER e al. v. WIEDERER ¢t al.
(Circuit Court, 8. D. New York. November 1, 1887.)

PATENTS FOR INVENTIONS—INFRINGEMENT—PRELIMINARY INJUNCTION.
Where on a bill to restrain infringement of a patent, it appears from the de-
fense made that complainant’s patent will be very narrowly sustained, if at
" all, & preliminary injunction will be denied.

In Equity. On bill for injunction.

Plaintiffs, Jules Glaenzer and another, filed their bill against Peter
Wiederer and another, to enjoin defendants from infringing letters pat-
ent No. 182,633, dated September 26, 1876, issued to P. L. Brot, as-
signee of L. T, Berton, for a compound folding mirror, which plaintiffs
now claim to own.. The hearing is.on a motion for a preliminary in-
Jjunction.

Eaton & Leww for plamtlﬁ's

Goepel & Raegener, for defendants,

Lacomsg, J. Complainant, on his application for preliminary injune-
tion, refers to the decision of Judge WHEELER in Hall v. Stern, 15 Fed.
Rep. 463, sustaining this patent. Additional evidence, however, which
was not before the court in that case, is here presented. If, in view of
that new proof, complainant’s patent is to be sustained at all, it mast be
sustained by so narrow a margin as hardly to warrant a decision in his
favor in advance of the trial. In view of this condition of affairs, and
of the :{t}her questions raised on the mo’uon, the application for mJunctlon
is deni



