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FrrmLp v. WHITTEMORE.
 (Cireuit Court, D. Massachusetls. February 8, 1888.)

PATENTS FOR INVERTIONS—INFRINGEMENT—USE OF COMBINATION—DAMAGES,
The entire commercial value of machines made and sold by defendant was
due to the use of a combination described in the fourth and fifth claims of the
Dodge patent, which consisted in a new combination of old elements, and not
in 8 mere improvement upon certain prior machines. Heid, in an action for
infringement, that it was proper not to deduct from damages awarded. the
value of such prior machmes

In Equity. On exceptions to master’s report.

Action by Charles S. Fifield against David Whittemore, to recover
damages for the infringement of a patent.

Jumes E. Maynadier, for complainant.

George L. Roberts and T. W, Porter, for defendant.

Cort, J. By order of court this cause was recommitted to the mas-
ter to determine whether the defendant’s machine contains the invention
of Hodges or of Addy, or any contrivance, whether patented or unpat-
ented, on account of which the master’s finding of profits, heretofore
made, should be modified, and to what extent such findings should be
modified. The master finds (1) that each and every part and piece of
the Dodge machine was old, and that many of these parts and piecesare
found in the Smith, Hodges, and Addy, and other machines older than
they; (2) that Dodge made a wholly new combination as described in
the fourth and fifth claims of his patent, each element of which was
old; (3) that this combination is found both in complainant’s and de-
fendant’s machines; (4) that the entire commercial value of the ma-
chines made and sold by both complainant and defendant is due to the
combination described in the fourth and fifth claims of the Dodge pat
ent. To this report the defendant has filed numerous exceptiong. * In
these exceptions the defendant insists that the master should have found
that the prior Hodges machine and Addy machine were each capable
of performing all the operations of complainant’s machine; that Smith’s
power transmitter and Smith’s patent embodies every essential feature
of the machine described in complainant’s patent, except the ball and
socket joint at the ends of the pendent rod; that no evidence has been
offered to determine the value of the specific difference in construction
between these machines and the Dodge machine; that the complainant’s
patent was for an improvement, and not for an entirely new machine;
that, in producing his machine, Dodge borrowed from the Smith, Hodges,
and Addy machines, all except the ball and socket joint connection at
the end of rod . ‘

The main question raised by these exceptions is whether the master
has committed any error in making no deduction in the damages found
for the value of these prior machines, and in finding that the entire com-
merciax value of the Dodge machine is due his patent. I have read
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with care the briefs of counsel for defendant, and have considered the
reasons urged for changing the findings of the master, but I cannot see
‘my way clear to hold them erroneous. It seems to me that Dodge did
more than merely add another motion to the machine of Hodges or
Addy by the addition of a ball and socket joint. A comparison of these
different machines shows that what Dodge accomplished was more in the
nature of a new combination of old eleinents than a mere improvement
upon the Hodges or Addy machine. I think the master was correct in
holding that the entire commercial value of the Dodge machine was due
to the combination covered by the patent, and, therefore, the rule of
damages he adopted was lawful and proper. The Dodge machine here
referred to is not that which is specifically described in the patent, but
is the improved machine which Judge Low=sLL held, in his opinion, was
covered by the fourth and fifth claims of the patent. The correctness of
Judge LowELL’s opinion cannot be questioned here. He having held
the modified machine made by Dodge to be within the patent, the pat-
entee i entitled to all the benefits which follow from this construction.
I do not think there is anything in the closing paragraph of Judge Low-
ELL’S decision which conflicts with the findings of the master. Upon the
whole, I am of opinion that the exceptions should be overruled.

Sawyer Seinpre Co. v. Eureka Srinpre Co.
(Oircuit Court, D. Massachusetts. February 7, 1888.)

1. PATENTS FOR INVENTIONS—INFRINGEMENT—SPINDLES. )
Under reissued letters patent No, 10,288, for improvements in spindle bear-
ings, plaintiff claimed a device consisting of a rigid step and yielding bolster
“ bearing; giving the spindle a free lateral motion. Held, that defendant’s de-
vice, which consists of a yielding step and rigid bolster bearing, securing the
same lateral motion, is an infringement of plaintiff’s claim.
2. BaAME—REISSUE—CORRECTION OF ERROR.
‘Where a-patent was reissued with enlarged claims, and a second reissue was
afterwards ta1ken to correct an error in the first, the patentee does not forfeit
his right to claim his original invention., -

" In Equity. Bill for Injunction. .
~ B. F. Thurston and Livermore & Fish, for complainant.
~ John Lowell, for defendant.

Covt, J. This suit is brought upon reissued letters patent No, 10,288,
dated February 20, 1883, granted to J. Birkenhead for improvements in
spindle bearings for spinning machines. The original patent bears date
July 9, 1878, and it was first reissued, with enlarged claims, November
23, 1880; the second reissue, now in suit, was taken out to correct the
invalidity of the first, and it is verbatim the same as the original patent.
This last action was taken under the advice of counsel after the decision



