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over a verbical groove, in which the guide-rod is placed. The lower end of
the rod is connected, through the slot, with an operating knob in front of the
plate, and its upper end is also connected, through its slot, with the jointed
arm by which the transom is moved.”

The claim of the patent was as follows:

“The plate, C, slotted at both ends, and attached to the door-jamb, in com-
bination with the guide or operating rod, E, connected to the lifting-arm of
the transom, and carrying the lug, %, at one end, and the adjustable knob, G,
at the other end, substantially as described, for the purpose specified.” -

The file wrapper and contents of the patent were not before Judge
BropegerT, who considered that, while the plate was a slotted one, it was
not imperative that it should be actually slotted at both ends. The “file
wrapper and contents” of the patent are in this case, and it appears that
the claims in the application, which simply described the plate as slotted,
were voluntarily erased, and the present claim of a plate slotted at both
enids was inserted by amendment. The slotted plate is the important
thing in the patent, which is a very slight improvement upon reissue
No. 9,307, and, I think, should be strictly confined to the particulars to
which the patentee limited his invention, as appears from the amend-
ments to his application. The defendant’s lifter is not slotted at both
ends, and is, therefore, not an infringement.

Lt there be an injunction against an infringement of No. 191,088.
The other motions are denied.

Tae Joun H. PEApsoN.

FiLiserTO ¢t al. v. TAYLOR.
(Cireuit Court, D. Massachusetts, January 18, 1888.)

1. SHIPPING—CHARTER-PARTY-—NORTHERN PAssAGE.
The term “northern passage,” as used in the Mediterranean fruit trade, and
incorporated in acharter-party to ship fruit from Sicily to Boston, %eld to have
a distinct meaning, and that its course is from Gibraltar north of the Azores,
if possible; if not, just south of the islands; thence to the southern point or
tail of the Great Banks; and then direct to port. :
2. Samm.
In an action for damages. for loss of a cargo, where the charter-party pro-
vided that the vessel should take the “northern passage,” %eld that, in the ab-
sence of any known passage to which that description had been given, the
shiﬁ) was bound to keep the coolest passage those in the trade were accustomed
to keep.

In Admiralty. ‘

The bark John H. Pearson was chartered to carry a cargo consisting
mostly of oranges for the libelants, Filiberto and others, from Palermo,
Sicily, to Boston, Massachusetts. The charter-party contained the words,
“captain engages himself to take the northern passage,” inserted-at the
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instance of libelants, for the benefit of the cargo, and written into the
printed blank. The cargo was badly damaged on the voyage, and this
action brought to recover for thé'loss. The case Was once tried in this
court, and an appeal taken to the supreme court, (7 Sup. Ct. Rep. 1008,)
and, under the decision there, comes back to the circuit court for further
proceedmgs in conformity therewith.
" H.W. Putnam, for libelant. = .
John C. Dodge & Sons, for claimant,

Corr, J. Under the decision of the supreme court, (121 U. S. 469,
7.Sup. Ct. Rep. 1008,) this case comes back to the circuit court for fur-
ther proceedings, in conformity’ W1th the opinion. The court, in its
opinion, says: ‘

“What ¢ the northern passage,’ as used in this contract, means, therefore, is
eithera quest;lon of fact, or a question of construction applicable to understood
facts. If it is, as the court below says it appears to be, a term of art, which,
taken by itself, without the aid of the testimony, is unmtelhglble. then its
meaning in ‘the art’—the trade—is one of the material facts in the case on
which the rights of the parties depend, and it should have been found and put
into the findings of fact which the circuit court was required by law to make.
* * = TIf, in point of fact, there is no passage to which the name or de-
scription of ¢the northern’ has been given in the trade, then the question be-
comes one of construction, as applied to the known facts of the business, The
inquiry is not as to which passage would be the quickest, or even the best, or
which another contract would require of another vessel, but which is «the
northern passage,’ within the meaning of this contract. The evident purpose
of the libelants was to keep the vessel as far as possible in the coolest of the
passages that those engaged in the trade were accustomed to take; because it
is found as a fact in the case that a cool temperature is necessary to the pres-
ervation of the cargo, and that the coolest water is.north of the Gulf Stream,
owing to the fact that there is a cold current between it and the American
coast, moving in an opposite direction.”

_ As to what constitules a “northern passage” from Gibraltar to Boston,
within the meaning of the charter-party, the libelants in the district court
called 10 witnesses, and the claimant 18. In the circuit court the libel-
ants called seven more witnesses, and the claimant none. From a care-
ful examination of the record, I cannot but conclude that the libelants
have shown by.a preponderance of evidence that in the Mediterranean
fruit trade the term “northern passage” had a distinct meaning, and that
it was a course from Gibraltar north of the Azores, if possible; if not,
just south: of the islands;. thence to'the southern point or tail of the Great
Banks, and’ then direct to Boston The testimony of the libelants seems
to.me to be, on the whole, more definite in character, and more disinter-
ested, and therefore of greater weight, independently of the question of
the number of witnesses. But, even if it should be considered that
there is no passage in the trade to which the name of “the northern”
could be given; I am satisfied upon the evidence that the vessel did not.
take the course which it was understood by the contract she should have
taken. . ‘The supreme court declares that if there is no passage to which
the description of “the northern” has been given in the trade, then the
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guestion becomes one of construction, as applied to the known facts in

. the business; in other words, the vessel should have been kept in the
coolest of passages that those engaged in the trade were accustomed to
keep. It seems to.me clear that the cool passages those engaged in the
trade usually took were to the north, or just south, of the Azores, and
from thence to the southern point of the Great Banks; and that the John
-H. Pearson, by not taking this course, violated an express provision in
the charter-party. In either view of the construction put upon these
words, “the northern passage,” by the supreme court, I am of opinion
‘that the libelants have made out their case upon the ev1dence, and that
a decree should be entered in their favor.

T WM. KrAFT.
"8KOWDEN ¢t al. v. Hopasox et al.
- (Distrist Court, W. D. Pennsyivansa. January 18, 1888.)

Oox.mstox WITH Pmn—Tve mn ’l‘ow—-UNsum CONDITION OF ’l‘ow—mwowx.-
| 'EDGE- oF ‘RISK. -

A tow-boat, having a tqw in charge, uttem ted to run past the piers of #

. ‘bridgeonab night, and in a high wind. The tow collided with one of the

terd, wnd sunk. ~ The impifigement, however, was 8o slight that if the tow

ad been in good-order no serious mischief would have ensued. ‘When the

trip was undertaken it was known to both the owners of the tow and the maa-

_ ter, of the tow-boat that the tow was unfit to encounter the hazards of the

" trip. Held, that negligence was imputable to both parties, and but h dam

.. iRges wWere recoverable bv the owners of the tow,

In Admlralty.

Libel:by C, L. Snowden & Co. against Henry M. Hodgson and others,
Jate.owners of the tow-beat The Wm., Kraft, to recover damages for neg-
ligent towage, causing loss of libelant’s boat.

Koz ‘& Reed, for libelants.

Iaaac‘S. Van Voorhis, forrespondents.

AQHEBON J. It has been held that it is negligence in both the owner
of the tow and the master of the tug to proceed on a voyage with a tow
known, to, both to be unfit.to encounter the hazards of the trip, and, in
cage of the loss of the tow due to.such concurrent negligence, the damages
shiould e equally divided between the parties. Mason v. The Wm. Mur-
‘taugh, 8 Fed. Rep. 404; The Wm. Coz, 9 Fed. Rep. 672; Connolly v. Ross,
‘11'Fed. Rep. 342; The Boérdentown, 16 Fed. Rep. 270. A careful con-
sideration of the proofs in this case has brought me to the conclusion that
this principle is justly applicable here. Thie libelants’ flat-boat was very
old,—well nigh worn out,—and had been sided up to hold a cargo of nut~
coal, with which it was loaded deep down in the water; and it was leak-
ing badly. These facts were known to Brown, the master of the Wm.



