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DaNtEL v. BRowN & al.
(Oireust Court, D. Colorado, February 17, 1888.)

1. FrAUD—PURCHEASE OF MINING PROPERTY—CONCEALMENT.

Plaintiff alleged in his bill that defendants, having discovered rich ore in a
mine partly owned by him, fraudulently concealed this fact from his agent
and co-owner, and thereby induced him to sell plaintiff’s interest in the mine
for much less than its value, at the same time purchasing the agent’s interest
in the same mine for & sum certain, with the promise of'additional compensa-
tionto the agent, conditioned on the value of the ore they might take out.

. Held, that these facts, if proved, would avoid the deed.

2 ' SaME.

In a suit to set aside a deed of mining property on the ground of fraud,
plaintifi’s evidence, on motion for a receiver and an injunction, showed that
defendants had discovered ore on the mine before they bought plaintiff's inter-

_est in the mine from his agent, but he did not clearly prove that this discover
had béen:-concealed from his agent, and failed to prove, as alleged in his bill,
that defendants agreed to pay the agent additional compensation for his own
interest in the mine, which they had also bought, conditioned on the value of
the ore they iight take out. The agentreceived a larger proportional price
‘for his own interest in the mine than that he obtained for plaintiff. Held, that
the evidence was insufficient to sustain the motion.

In Equltv. On motion for injunction and rece:,ver.

' 'This was a suit brought by George M. Daniel against David R. C. Brown,
Elmer T. Butler, James M. Downing, John C. Eames, George H. Hew-
itt, J. ¥. Downing, and J, C. Bates to set aside certain conveyances.
‘The bill alleges that plamtlﬁ' authorized one Thomas Bracken to sell plain-
tif"s half interest in a certain mine for the best price he could obtain, not
less than $5,000; that defendants Brown, Butler, Eames, and Downing
discovered a large body of valuable ore on this mine, and, fraudulently
concealing this discovery from Bracken, induced him to sell to defendant
Hewitt, for their benefit, plaintiffs half interest in the mine for $5,000;
that, at the same time, they purchased Bracken’s quarter interest in the
same mine for $3 ,000, and the promise of a larger sum, conditioned upon
the value of the ore they might take out; and that defendants had taken
$250,000 worth of ore from the mine,

C. J. Hughes, for plaintiff.

Patterson & Thomas and J. B. Beljord, for defendants.

‘Haurerr, J. I think the bill in this case states facts which, if sup-
ported by evidence, would call for the relief which the plaintiff deman(ls,
and the question whether the plaintiff be entitled to any such orders as
he now asks for turns upon the evidence. I think the evidence tendsto
prove that ore was discovered in this mine by Mr. Eames before the con-
tract was made for the purchase of the property. I do not attach much
‘weight tothe circumstance that Mr. Bracken got more for his interest in
‘the property, in proportion to the amount of his interest, than that which
was given to the plaintiff. It often happens, among tenants in common,
that one asks more for his interest in the property than is obtained by
another, and, according to my observation, those who own small inter-
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ests very commonly do ask more than the owners of larger interests. It
is true that, under some clrcumstances, and especially when there is
reason fo beheve that the agent is not acting in good faith, the fact that
more is paid to him for ‘any interest that he may have in the property
than he gets for his principal may be of some value; but upon that cir-
cumstance alone T should not attach very much im portance toitin reach-
ing a conclusion as to whether fraud was practiced in the negotiation.

If, as alleged in this bill, Mr. Eames covered up the ore With a view
to conceal it, and to make a better bargain than he would otherwise have
been able to make, the plaintiff might, I think, avoid the sale upon that
ground. But the evidence upon that point is not satisfactory. One
witness testifies to it on behalf of the plaintiff, and that is met by the dé-
nials of the défendants, and by the testimony of other witnesses who ap-
pear to have had as good, opportunities to know the fact as the plaintiff’s
witness. éo, also, if there was an agreement by Mr. Brown to pay from
the proceeds ‘of the mine further and additional consideration to Mr.
Bracken, that would be a fraud upon plaintiff here—would show that

.improper influences had been used to obtain the contract from Braoken,

~—and upon that the sale, as I think, might be avoided. But the evi-
dence upon that point fails also. The _plaintiff alleges it in his bill, and
he recites in the affidavit which he has filed some statements that’ have
been made by Mr. Bracken in respect to it, bt that cannot be regarded
as evidence. ' The plaintiff knew nothing of that himeelf, and apparently
he is driven'to rely upon the testimony'of Braken in respect to it, and that
‘testimony 'has not been given. So that, whatever the plamtlﬂ‘ may be
able to prove upon the final hearing of thxs case, a8 dlleged by him in his
'bill, and as he will have to maintain it if he expects relief, is not sus-
tained” ip'a manner which calls for any action of the court at thxs tlme,
‘and the idotl;ion fox‘ an 1nJuct10n and for a rece1ver 15 demed
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LEE e al. v. TerBELL of ol
(Cireuit. Court; S: D. New York. October. 22, 1887.)

JuneuErNT—PLEADING JURISDICTIONAL FAgrs—Cope Crvin Proc. N. Y. § 682,
Under Code Civil Proe. N. Y. § 582, providing that in pleading & ii gment
it shall -not bé necessary to allege the jutisdictional facts, but that it ‘may be
stated that.it was “duly given or made,” an allegation of the appointment of
commissioners by a judgment duly made by and entered in 1" a certain court
is suﬂicient o -
- At Law. Demurrer t6 the complamt. ‘ ‘
Rlchrard H, Lee, Henry H. Eaton, C. E. Stuart and R.T. Barton,
plamtxffs sued Henry 8. Terbell, William J. Best, et al., alleging that
‘they were appointed special commissioners by a judgment duly made
and ‘entered in the circuit court of Richmond, Virginia, and that the de-
fendants made certain bonds to'them, Defendant Terbell demurred, al-
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