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ests very commonly do ask more than the owners of larger interests. It
is true that, under some clrcumstances, and especially when there is
reason fo beheve that the agent is not acting in good faith, the fact that
more is paid to him for ‘any interest that he may have in the property
than he gets for his principal may be of some value; but upon that cir-
cumstance alone T should not attach very much im portance toitin reach-
ing a conclusion as to whether fraud was practiced in the negotiation.

If, as alleged in this bill, Mr. Eames covered up the ore With a view
to conceal it, and to make a better bargain than he would otherwise have
been able to make, the plaintiff might, I think, avoid the sale upon that
ground. But the evidence upon that point is not satisfactory. One
witness testifies to it on behalf of the plaintiff, and that is met by the dé-
nials of the défendants, and by the testimony of other witnesses who ap-
pear to have had as good, opportunities to know the fact as the plaintiff’s
witness. éo, also, if there was an agreement by Mr. Brown to pay from
the proceeds ‘of the mine further and additional consideration to Mr.
Bracken, that would be a fraud upon plaintiff here—would show that

.improper influences had been used to obtain the contract from Braoken,

~—and upon that the sale, as I think, might be avoided. But the evi-
dence upon that point fails also. The _plaintiff alleges it in his bill, and
he recites in the affidavit which he has filed some statements that’ have
been made by Mr. Bracken in respect to it, bt that cannot be regarded
as evidence. ' The plaintiff knew nothing of that himeelf, and apparently
he is driven'to rely upon the testimony'of Braken in respect to it, and that
‘testimony 'has not been given. So that, whatever the plamtlﬂ‘ may be
able to prove upon the final hearing of thxs case, a8 dlleged by him in his
'bill, and as he will have to maintain it if he expects relief, is not sus-
tained” ip'a manner which calls for any action of the court at thxs tlme,
‘and the idotl;ion fox‘ an 1nJuct10n and for a rece1ver 15 demed
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LEE e al. v. TerBELL of ol
(Cireuit. Court; S: D. New York. October. 22, 1887.)

JuneuErNT—PLEADING JURISDICTIONAL FAgrs—Cope Crvin Proc. N. Y. § 682,
Under Code Civil Proe. N. Y. § 582, providing that in pleading & ii gment
it shall -not bé necessary to allege the jutisdictional facts, but that it ‘may be
stated that.it was “duly given or made,” an allegation of the appointment of
commissioners by a judgment duly made by and entered in 1" a certain court
is suﬂicient o -
- At Law. Demurrer t6 the complamt. ‘ ‘
Rlchrard H, Lee, Henry H. Eaton, C. E. Stuart and R.T. Barton,
plamtxffs sued Henry 8. Terbell, William J. Best, et al., alleging that
‘they were appointed special commissioners by a judgment duly made
and ‘entered in the circuit court of Richmond, Virginia, and that the de-
fendants made certain bonds to'them, Defendant Terbell demurred, al-
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leging that the judgment under which the commissioners were appointed
was not sufficiently set out.. " -

P. Eckerson, for plaintiffs,

John Winslow, for defendants.

Warracg, J.  Upon the argument of the demurrer to the complaint,
although no doubt was entertained that the second ground of demurrer
was not tenable, it was doubted whether the first ground was not well
taken; and I was inclined to the opinion that the averments were not suf-
ficient to show that the plaintiffs had legal capacity to sue, because of
the failure to allege the facts showing that the circuit court of the city of
Richmond had jurisdiction of the subject-matter of the action, and of the
person of the defendants therein. Section 532, Code Civil Proe., dis-
penses with the necessity of alleging these jurisdictional facts; and the
complaint conforms to the requirements of that section by the averments
that the judgment which authorized the plaintiffs to maintain suit in
their official character was “duly made.” o ‘ '

The demurrer is therefore overruled, with costs.

SaxBorN 7. Roparrs.

'

. (Gireuit Court, W. D. Michigan, 8, D. February 31, 1888.}

1. PowERrs—OF ATTORNEY—REVOCABILITY.

A 'declaration set out & power of attorney given by defendant to plaintift,
suthorizinig him to collect for certain infringements of a patent. It also set
out a contemporaneous agreement concerning the &#mount of compensation
plaintiff was to receive, and that he was to have exclusive control of such
business in certain territory. On demurrer, keid, that the power of attorney,

. standing alone, was revocable;. but, taken with the other contract, it was
irrevocable, so far as it had been acted upon.
2. Bamm. . | L :

Held, also, that the contract was unilateral, and continued so until its dc-
ceptance, and that a failure to allege that the plaintiff accepted the contract,
or entered upon the performance, and gave notice thereof to the defendant,
was a fatal defect. Lo

8. FRAUDS—STATUTE OFP—DEMURRER. ’
- When a contract-is stated in a declaration, but it is not alleged whether it
- < is.in: writing or not, there is no ground for demurrer.! ‘

1Tt did not.appear on the face of a complaint for specific performance that the propo-
sition from defendant, specifying the conditions on which he would convey, was not in
writing. . Held, that the question whether defendant's proposition-was in writing could
not, be raised by demurrer. If raised at sll, it must be by answer. Hayt v. Hunt,
(Colo.y 15 Pae. Rep. 410, 4 e ;

‘When a pleading alleges an agreement which would be within the statute of frauds,
unless in writing, it will be presumed to be a written contract. Swetland v. Barret,
. _%tlonb.) 1 Pac. Rep. 745. On the contrary, it is held in Smith v. Theobald (Ky.) 5 8.

. Rep. 894, that a petition based upon a contract required. to be in writing, andy sign
by the defendant, is demurrable if it does not set out the fact of the writing and signa-
ture, - C ) : ..

.. A complaint alleging a cause of action, but omitting the averment that an agreement
%e‘l%pi%ge w&%ﬁd was in writing, is sufficient on' demurrer. -Grooce.v. Jenkins, (8. C.).8
. E. Rep. 852 " . R ,
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At Law. On demurrer.
The plaintiff’s declaration, omlttmg the formal parts, is as follows:

* ® * Jesse K.Sanborn complains of Alexander Rodgers * % % for
that the said defendant did make and execute a certain instrumeni in writing,
signed by him, and did deliver the same to the said plaintiff, which said instru.
ment is in the words and figures following, fo-wit:

“MUSKEGON, Mich,, July 8, 1881,

“To Whom It may Concern; This is to certify that I hereby authorize J. K.
Sanborn to collect for all infringements of my patent tooth-bar log-turner,
No. 81,432, and the reissue of the same, No. 5,487, July 1873, in the state of
New York and Pennsylvania, the damages awarded to me in the U. 8. court
at Grand Rapids, Michigan, viz., two hundred -and forty dollars on each in-
fringing machine. Parties so settling will avoid all further trouble, and ‘will
‘be entitled to a license to use the same ever afterwards. Said license will be

forwarded from Muskegon by the patentee. -
[Slgned] ' * ALEXANDER RODGERS.”

~—That, at the time of the maklng and execution of the aforesaid instru-
ment of writing or power of attorhey, the said defendant undertook and
agreed to and with the said plaintiff, by a confract or agreement then and
there entered into by and between the said plaintiff and the said defendant,
to pay to said plaintiff the sum of $100 for each and every infringing machine
made or used in violation of the rights secured by the letters patent, and the
reissue thereof, mentioned in said instrument of writing or power of attorney,
on which said plaintiff should reesive or collect the said sum of $240, in
the states of New York and Pennsylvania, and the like sum of $100 on each
infringing machine for which.the money should be paid to said defendant,
whether the same should be paid to or collected by said plaintift, or to or by
said defendant, or to or by any other person for the said defendant, in the said
states of New York and Pennsylvania. And the said defendant on, to-wit,
the day and year aforesaid, further agreed to and with said plaintiff that he,
{(said defendant,) would not send any agents to look up infringements within
the said states of New York and Pennsylvania, or in any manner interfere
with the business of collecting information, evidence, or damages concerning
cases of infringements as aforesaid. That by virtue of the authority contained
in said instrument of writing or power of attorney, and in pursuance of and
upon the faith of said promise and agreement of defendant, said plaintiff did
proceed to make the collections so authorized and prov1ded to be made by him,
and did proceed to make the collections so authorized and provided to be made
by him, and did continue in said business and employment for a period of four
years, laboriously and faithfully performing his duties according to the terms
of his agreement made with said defendant; and, in 8o doing, said plaintiff
did expend a large sumw of money, to-wit, the sum of $3,000, and also a large
amounf, of time, to-wit, four years, in making search for cases of infringe-
ment of said letters patent, and the reissue thereof, in said states of New York
and Penngylvania. That by medns of such labor and expenditures, said plain-
tiff had, at"the date of transferring by said defendant of his rights to said
letters.patent as hereinafter set forth, discovered and procured proofs to estab-
lish a large number of cases of such infringement, to-wit, 200 cases in the said
states of New York and Pennsylvama whereby said plaintlﬂ earned and be-
came entitled to collect and receive from said defendant, the sum of $100 for
each of said ‘cases of infringement so discovered, and the proofs to establish
‘which were so furnished as aforesaid by him. That, by means of such labor
and expenditures, said plaintiff also discovered the names of, to-wit, 50 other
persons, in the said states of New York and Pennsylvania, and had, at the



