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lots, fora verdict, and that of the foremanwasrelied uponto showthat
they did so. But Sir JAMES MANSFIELD, C. J., said that the judges,
after consultationwith other judgesupon the subject,were all of .the
opinion thattheaffidavit of a; jurymancould Jiot bereceived. Thereis,
therefore,no misconductof the jury made apparent,and no evidence
that ,what is called misconduct'ha.d any effect upon the verdict. The
motion'for a new trial mUl?-t, uIlon theseconsiderations,be overruled.

Motion 'for new trial overruled;and judgmenton the verdict ordered.

RoOT 17.CATSltILL,MT. Ry. Co.

(Oif'cmit Oourt, 8. D. NeW YO'I'k. February14, 1888.)
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NEW TntA.L-GltouNDS 'gOB TIuAIt--"FAlLURB TO URGB DEPENSEON.
In an action.againsta railrpadc,ompanyfor injurie!! sustainedby a paAsen-

geron,one.of its trains,occasioned1>1 anothercar being kicJted againstthe
oneshehadentered.the defendantclaimedthatplaintiff wasimproperlyin

'thecarbefol1ethe.train �w�a�s�l�l�)�a�d�~�,�q�p�. andintroducedconsiderabletestimony
as to. prohibitlons.public1y,giVepto �t�h�e�p�a�s�s�e�D�~�e�r�s on the platform at the
time, againstenteringa caruntil ,Ul.'e train wasmadeup. No exceptionwas

, taken.to anypal't of the charge.andno requestmadeto chargethattheplaill-
tiff hadthebur.denof affh:;n1ativelyP1'9ving that therewereno p,ohibltions
,again$t�h�~�r�. �e�n�~�e�;�r�i�l�l�g thecar,an9.tlj,atshec0!lseqllentlywas,:rightfully therein.
Held, that Iluch'(iuestionwould notbeconsIderedonamotIOnfor a newtriaL

.J:

.AtLaw. OU'motionfor new trial.
'George W. Wickraham and a. S. ],fcM'l.Chael,áforplaintiff.
Oonieli'UIIVan BanfJL'oord; for defendant.'

SHIPMAN, J. 'This is a motion'by thedefendantfor a new-trialof an
�~�c�t�i�o�n at law for damagesto the plaintiff throughthe negligenceof the
dflfendant, asacommoncarrier of passengers. A very' generalstate-
ment of the 'plaintiff's caseis that,onAugust9, 1886,after herticket
�'�h�a�:�~ beenpurchasedfor herpassagefrom Cairo to Catskill Landing,and
�~�f�t�e�r 'shehad.takenher seatin a carof thedefendantuponherjourney,
'tb8pS-r in which'she was standingwas, through the �n�e�~�l�i�g�e�n�c�e of the
railroadcompany,violently hit or bumpedby anothercar, which was
thenbeingcoupledto her car; thatshewasthrownuponthefloor by the
foree of the collision, and sufferedinjuries which eventually provedto
besevereandpermanent. Cairo iS'theterminusof the Cairo branchof
'thedefendant1s narrow-gaugerailway. On the arrival of the afternooIl
'tiain it returnst9Catskillwith its load of passengersabout as soonas
the return traiilcan be convenientlymadeup; and, inasmuchas the
$tQtut.eof the stateof New York requiresthat the 'baggagecar should
prededethe'passengercars, it is alwaysnecessarythat the train should
berearranged. This is usuallydone;'andwasdoneon theafternoonin
question,in the following way: After the landingof the passengersby
theup-train,ai1dthe removalof the gang-planks,which:hadbeenplated
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.betweenthe carsand the platform,thelocomotivewasdisconnected,was
turlled aroundupona turn-table,wasrun �p�~�t thetrain,wasbackedup,
'andcoupledto what hadbeenthe rearendof the train, which wasthen
hauled down to a point below a switch, and, subsequently,was re-ar-
rangedin front of the stationplatform. On theday of theaccidentthe
up"train consistedofa locomotive,baggagecar, excursioncar, and two
"cushionedcoaches." Without describingminutely the way in which
the rearrangementwas effected, one of the cushioned coacheswas
"kicked in" to the station,-thatis, it was sent off alone,by a push
from thelocomotive,to thestation,-theconductorbeingat the brake.
'Theseoondcoachremainedin Cairo. Theexcursioncarwasnext"kicked
in"to thestation,and-coupledto the first coach. The enginewasthen
attachedto thebaggagecar, and, backingdownwith it to theotherears,
thetrainwascompleted.

The plaintiff offered evidence,at the openingof hercase,asfollows:
On the day in question,she,with her infirm father, mother,and hus-
bandwent to the depotto takethe return train. Theáticketswerepur-
chased. Theup-trainwaslate. Afterithadarrived,andthe cushioned
coachhad returnedto the platform, the waiting passengerswere told
,bY someoneor more, whom shedid not know, andwhetherco-passen-
gersor not it did not appear,to geton board; the car wasparallelwith
thestationplatform, and apparentlyin the right place. A gang-plank
extendedfrom thecarto the platform,acrosswhichshewentandguided
herfather. After shewasin the car, it wasviolently hit by the excur-
sioncat,whichwasbeing"kicked in." She was thrown down by the
force of the concussion,andwas seriouslyinjured. The defendant's
theoryof thecasewas thattheinjury happenedat a timewhentheplain-
tiff wasimproperlyin thecar,andbeforethe train wasmadeup for the
receptionof passengers,andin violationof thereasonabledirectionsand
prohibitionsof the company,which the plaintiff eitherknew or ought
to haveknown, if she gaveordinaryheedto the known circumstances
of the case;and much testimonywasintroducedin regardto prohibi-
tions, publicly given at the time, to the passengersuponthe platform,
againsteoteringacar until the train wasmadeup. Thejury werein-
structedthat if the defendanthad improperly,and againstthe known
and reasonableregulationsof the defendant,taken her seatin the car,
in violation of its reasonableandknowndirections,and beforethe train
wasin readinessfor her reception,and while abundantopportunityex-
isted for hersafelyenteringthe carafterit wasannouncedto bein read-
iness,her conductwas what is called contributory negligence;and, for
an injury which happenedin the mannerclaimed by the plaintiff, the
defendantwould not be liable asacommon carrier. The jury having
returneda verdict for theplaintiff, the defendantmoved for a newtrial
upontwo grounds: First, that, it beingincumbentuponthe plaintiff to
prove, asa.partof bercase,that shewaslawfully in a car of thedefend-
ant, theburdenof proof was uponhercontinuallyto maintainthis alle-
gationagainstall attacks;and, aecond,that the weightof evidenceupon
the questionin issuelargely preponderatedin favor of the defendant.
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It is true that it devolveduponthe plaintiff, under the allegationsof
her complaint, to provethat she was lawfully a passengerin the car of
the defendant,and that it hadentered,at thetime of the injury, which
wasoccasionedby its negligence,upon the dutiesof a commoncarrier;
and it is also true that this burdenof proof did not leave her. She
madea completeprirnafacie case,unlessit can be successfullyclaimed
that it is negligenceperseto entera detachedcarin theapparentlyproper
position,andin apparentlypreparedreadiness,with gang-planks,except
that it was detached,at the time designatedfor the departureof the
train, with the otherpassengers,and without known objectionfrom the
carrier. Sucha claim cannotproperlybemade,for it is a fact, known
to almostevery traveler, thatdetachedcarsareoften habitually placed,
especiallyat intermediatestations,for thevery purposeof receivingand
accommodatingpassengers,and having the car in readinessto be at-
tache<f'toa.train or locomotive which is soon expectedto arrive. The
defendant,not denying negligenceif it was incumbentuponit to exer-
ciseextremecare,introducedanother and distinct fact into the case,
which wasthat the plaintiff took herseatin violation of the reasonable
andknown directionsof the defendant,andthereafterthe turning point
in the casewas whetherthere was a requirementthat the passengers
should remain upon the platform until the train was madeup, and
whetherthis requirementwasO11,e of which the plaintiff knew, or ought
to haveknown,.if shepaid ordinaryheed to the known circumstances
of the case.

The causewastried by both parties,and by the court,upontheprin-
ciple that when the defendant,insteadof denyingwhatis allegedagainst
him, reliesuponsomenew matterwhich, if true, answers,theplaintiff's
case,he takes,_also, the burdenof sustainingthe new matter,(1 Best,
Ev. 497;}aild'itwasassumedthat the,defendanttook the burdenofes-
tablishing this new fact, which, if it existed,convictedthe plaintiff of
contributorynegligence. The defendanttried the castjupon the theory
thattheplaintifi"scontributorynegligencedestroyedherright of recovery.
The generailiiprinciplein regardto contributory negligencewhich was
laid down was in accordancewith Railroad Co. v¥.Horst, 93 U. S. 291;
l.Whart. Ev..¤,361.

No exceptionwas taken to any portion of the charge,or to the ad-
missionof testimony,andno requestof the defendantcalled uponthe
court to chargethat the plaintiff had the burdenof affirmatively main-
taining that therewereno prohibitionsagainsther enteringthe car,and
that sheconsequentlywas rightfully therein. I do not, therefore,con-
siderthat the questionwhich the defendantnow makesis one which I
am calledUPOll to decide.

Upon the remainingpoint, that the verdict was againstthe evidence
in the case,I 'do not think that the defendant'spoint is so clearly estab-
lishedas to justify anewtrial.

The motion is denied.
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1. RESCUE-OFáGOODSUNDER SEIZUFlI\-INDICTMENT.
On an indictment for attempt to rescuegoods under seizureit appeared

that defendant,on arriving at the placesoonafterthe "meershadobtained
possession,sprangfrom his wagon in a violehtmanner,and,with abusive
terms,threatenedto gethis �~�u�n from the adjoming houseandshootthe offi-
cers,whQ only preventedhIm from accomplishinghis purposewith much
difficulty, and after an obstinateresistance. Held, that if this c-'lnductwas
the resultof a SUddenimpulse of passion,excited by a supposedinjury in-
flicted by the officers upon defendant'smother, a cOItviction would not be
warranted;but thatalthoughdefendantafterwardsstatedthat he acteduná
dersuchimpression,and helpedthe officers in placing the goods upon his
wagon,�a�g�r�e�e�i�n�~ that it might be usedfor bearingthemaway, the jury could
considerhis subseqqentattemptto preventits removalby threatsandviolent
conduct,asshowinghis original purpose,and a connectionbetweenall his
transactions.

2. WITNESS-CREDIBILITY-FoRMERTESTIMONY.
A contradictionbetweenthe testimonygiven by a witnessat the trial and

that given beforethe commissionerupon a preliminaryexaminatioIJ,tends
to lessenits credibility; but wherethe commissionertestitit>s that he did not
give a completereportof the evidence,and the testlmoLY wasnot so full as
at the trial, an omissionfrom the examinationof testimony�~�i�v�e�n at the trial
maybeattributedto the incompletenessof the report.

S. BAME-CREDIBILITY-INTEREST.
The testimonyof near relatives in behalfof a defendantchargedwith

crime is to be weighedwith greatcaution.

Indictmentfor an Attempt to RescuePropertyunder Seizure.
H. a. Jone8,U. S. Atty., and G. F. Bason,Asst. U. S. Atty., for the

United States.
D. A. Covingtonand F. I. Osborne,for defendant.

DICK,J., (chp,rgingjury.) I regretthat you havebeendetainedsolate
in theevElningaftersuchfaithful andpatientservicesduringthedaYiPut
the ca.seon trial is an importantoneto the government,to the commU-
nity, and to the defendant,and requiresfull investigation. No more
time than was necessaryhas beenoccupiedin the examinationof the
witnesses,.,andin the argumentof counsel,.and I feel iOure thatyou will
�~�a�r�e�f�u�l�l�y�' considerthe testimonyand the �i�n�s�t�r�u�c�~�i�o�n�s of the court, and
thenrenderan impartial verdict.

It appearsfrom thetestimonyof thedeputycollectorsMeansandVan-
derford that theywent to the houseof Mrs. MarthaFord for the purpose
of makingsearchfor illicit spiritswhich, from reliableinformation,they
believedwere concealedon her premises. They had in their handsa
search-warrant,duly issued.by a commissionerof the circuit court, au-
thorizing anddirecting DeputyCollector Meansto searchthe premises
�~�f William �l�!�~�o�r�d for spirituousliquors on which the tax had not been
paid. William Ford residedwith his mother,MarthaFord,andhadthe
possessionand control of a small houseon, the premises. Therewasa
bar-roomsignover the door,andthe deputycollectorshadseenWilliam


