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ties, and the preliminary injunction was only granted upon the bill of
complaint and affidavits, the alleged infringement by the sale of the “ Har-
#ia” harrow depends upon a construction of the claim of the “Boss Har-
row,” so called, which has never been given by the court. The circum-
stances would not justify a construction of the patent under the decree
entered by consent o as to include the “Harris Harrow,” and charge the
defendant as an infringer, and in contempt of the injunction granted Oc-
tober 2, 1886. As stated in Higby v. Rubber Co., 18 Fed. Rep. 601.

“The case upon the patent was closed months since,and * * * noregu-
lar issues are made up, * * * and no appeal can be taken from any or-
der. TUnder the circumstances of the case, the plaintiff cannot justly assert
that the consent of the defendants amounts to a general deeree in his favor,
or will aid me to construe the patent.”

If the complainant desires to enjoin the harrow now complained of he
must do it by bill in the usual way.

Application to declare defendants in contempt is denied. Ordered ac-
cordingly.

Unrrep Statrs Ereerric Licating Co. v. CoNsoripATED ELECTRIC
Ligar Co.

(Cireust Court, S. D. New York. February 9, 1888.)

1. PATENTS FOR INVENTIONS—PUBLIC USE—ASSIGNMENT,
.- Plaintiff’s agsignor discovered a certain process in 1877, but did not apply
for a patent until 1881, when an interference was declared with a patent is-
sued In 1879, but on the hearing the right of plaintiff’s assignor to a patent
was declared to be prior. It appeared that the letters patent issued in 1879
bad.been several times assigned, and finally assigned to defendant. Held,
that the assignment of the letters patent was not a sale of the thing or pro-
cess patented, within the meaning of Rev. St. U. 8. § 4920, providing that
when the thing patented had been in public use or on sale for two years be-
fore application for patent, an action for infringement would not lie.

2. SAME—ABANDONMENT—DELAY IN APPLICATION.

In an action for the infringement of a patent it appeared from the bill that
the process was discovered in 1877, but no patent applied for until 1881. Held,
'chatt the mere delay to apply for & patent was not an abandonment of the in-
vention.

In Equity.. Bill for injunction.
Samuel A. Duncan, for plaintiff,
Broadnaz & Buel, for defendant.

- WazeLEr, J. This bill is brought upon letters patent No. 306,980,
dated October 21, 1884, and issued 1o the orator, as assignee of Edward
Weston, for an improvement in the process of manufacturing carbon con-
ductors for incandescent electric lamps. It alleges that Weston was
the true, original, and first inventor of this process in the year 1877;
that letters patent No. 211,262, dated January 7, 1879, were issued to
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William' ‘E.:Bawyer and Albon Man for this process; that these letters
patent:were, by instruments in writing, recorded in the patent office, as-
signed by Sawyer and Man, on February 3, 1879, to the Dynamo Elec-
tric Light Comipany, and by that company, on the sixth of April, 1881,
to the Eastern Electric Manufacturing Company; that on May 27,1881,
Weston made application for this patent for this process; that on June
5, 1882, heassigned his interest in the invention, and patent to be issued,
to the orator; that on September 30, 1882, the Eastern Electric Manu-
facturing Company assigned letters patent No. 211,262 to the defendant;
that an interference was declared between the application of Weston and
the other patent, which, on successive hearings, was decided by the ex-
aminer of interference, the board of examiners on appeal, and the com-
missioner of patents on further appeal, in favor of Weston, and this pat-
ent was thereupon issued; and that the defendant has infringed and is
still infringing, The defendant has demurred to the bill, and assigned
for causes of demurer that the patent is void on the face of the bill, be-
cause the bill shows that the other patent was on sale by its owners for
more than two years prior to the application for this patent, and that
the inventor had abandoned his invention to the public before his appli-
cation.

The bill does not allege that the patent was put up or offered for sale,
or was sold for a consideration, or was otherwise on sale, than that it was
assigned for the purpose of putting it into the hands of these corporations,
in order to have the invention put upon the market by them. Thestat-
utes applicable to this subject provide that any person who has invented
or discovered any new and useful art, machine, manufacture, or compo-
sition of matter, or any new and useful improvement thereof, which has
been, among wther things, not in public use or on sale for more than two
years prior to his application, unless the same is proved to have been
abandoned, may obtain a patent therefor, (Rev. St. § 4886;) and that,
in actions for infringement of a patent, the defendant may give notice of
and prove that the patentee was not the original and first inventor or
discoverer of any material and substantial part of the thing patented, or
that it has been in public use or on sale in this country for more than
two years before his application for a patent, or had been abandoned to
the publie, (section 4920.) There is room for doubt whether such an
assignment as is alleged is & putting on sale within the meaning of these
statutes. But what was put on sale, if anything was, was the patent it-
self, and not the thing patented. The patent is the mere right to exclude
others from practicing the invention. The invention itself is another
thing. By the terms of the statute first quoted from, the thing which
must not have been on sale is the art, machine, manufacture, or compo-
sition of matter; and, by the terms of the one last quoted from, the thing
patented being on sale is what may be set up as a defense. The two ex-
pressions, of course, are intended to mean the same thing, to make the
statutes harmonious. That the think here patented is a process is sug-
gested as a reason that the statute must apply to a sale of the patent, for
it is said that the process could not otherwise be sold. But the statutes
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have not made any distinctions between the kinds of inventions, nor pro-
vided that the being on sale of the patent shall avoid it where the thing
patented is not capable of being sold. If the thing aimed at does not
take place, nothmg else is substituted, and the reason why it does not,
whether because it cannot, or is not permltted to, is immaterial. This
ground of demurrer does not appear to be tenable.

As to the other ground, the bill does not allege that the inventor aban-
doned his invention. It shows the date at which it is alleged to have
been made, and the date of his application. From these dates the de-
fendant argues that he abandoned it. The statute does not make such
delay a bar to the patent. . As to this the patentisto be granted, unless the
invention is proved to have been abandoned. This question wasopen in
the interference, and the abandonment does not appear to have been there
proved. Now, that the patent has been granted, nothing is left to an
infringer, as to abandonment, but to set it up as a defense and prove it,
a8 18 provided in the other branch of the statute. The cases cited in be-
half of the defendant show that this isa defense to be set up and proved.
Kendall v. Winsor, 21 How. 822; Jar Co. v. Wright, 94 U. 8. 92; Rifle
Co. v. Arms Co., 14 Blatchf. 94. It cannot avail on demurrer to 2 bill
that does not vall‘e‘ge it.

Demurrer overruled, and the defendant assigned to answer the bill by
the next rule-day.

SHANNON v. BRUNER.,

(Cireuit Court, E. D. Missouri, B. D. February 17, 1888 )

PATENTS FOR INVENTIONS—INFRINGEMENT—DAMAGES.

Plaintiff’s patent was a device intended for use in laying a farticular kind
of pavement, in.common use, and which any one might lay. 1Inan action for
damages for an infrmgement of his patent, the meagsure of damages is the
profits received by the infringer over what would have been derived by ado
ing some other available method, he not being required, by the terms of
contract, to use this particular device.

On Exceptions to Master’s Report.
Upton M. Young, Albert Blair, and Alexander Young, for compla.mant
George H. nght and F. N. Judson, for defendant.

THAYER, J., (orally.) Under an order of reference, requiring the mas-
ter to ascertain and report the amount of the gains and profits which ac-
crued to the defendant by reason of an infringement of complainant’s
patent heretofore adjudged, (ante, 290,) the master has reported in favor
of an allowance of merely nominal profits. Complainant has taken five
exceptions to the report, but, practically, there are only two grounds of
objection specified, and they may be conveniently and substantially stated
a8 follows: First. The patent involved is the reissued Schillinger patent,



