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and thereby rock the cutter-bar, thus allowing the defendants’ vibratable
link the same motion allowed to the Graham link by his swivel joint, M,
and, in my opinion, even if the proofs required that Graham should, in
the construction of his patent, be limited to his special devices, I think
the defendant has adopted those special devices.

I am therefore of opinion that no sufficient defense is made out in this
case, and that the complainants are entitled to a decree for an accounting.

HERsHEY et al. v, BLARESLEY. ‘
Owcutt C'ourt D. Uonnectwut. February 22, 1888.)

PA’I‘EN’I‘S FOR INVEN'rIons—PAmNTAnmm—PRIOR Use.

Letters ﬁatent No. 218,300; issued August b, 1879, -to William Mills and
Christian H, Hershey, for an improvement in hair- -crimpers, the article con-
sisting “essentially of a strip of soft, non-elastic metal, preferably flat, covered
with a fibrous coating, cemented thereto, so that when cutinto properlengths
for use the ends will not fray'out,” etc., are void, the evidence showing prior

: gubhc use of the patented article, by the defendant for more than two years
efore the application for the patent.

In Equity. On bill for 1nJunct10n.
 Joshua Pusey, for plaintiffs.
George D. Seymour and Charles E. Mitchell, for defendant

Smreman, J. Thisis a bill i in equity founded upon the alleged in-
frmgement of letters patent No. 218 800, dated August 5, 1879, to Will-
iam Mills and Christian H. Hershey, for improvement in halr-cumpers.

The article consists, in the language of the patent, “essentially of a
strip of soft, non_-elastlc metal, preferably flat, covered with a fibrous
coating, cemented _thereto, so that ‘when cut into proper lengths for use
the ends will not. fray out, but remain the same into whatever number
of pieces the crimper may be divided.” The claims are as follows:

“1. Ahair-crimper consisting of the non-elastic metallic core, C, and braided
covering, A, said covering, A, being’ cemented to said eore, C, throughout its
entire length, substantially as described.

2. The proceéss of manufacturing hair-crimpers by first flattening soft metal
wire between rollers, then covering it with a braided fibrous coating, attached
thereto by means of an adhesive substance, and afterwards dividing the ma-
terial into suitable lengths for hair-crimpers, substantially as herein described. ”

- The infringing article consists of a brass wire within two strips of pa-
'per, the whole covered with a. braided covering, the two strips of paper
having been passed through a cementing mixtuve. before entering.the
braider.

" The suit in equity of Hershey etal. v. Howard M. Giles and others, in tha
circuit court for the Southern district of New York, which was decided
by Judge WaLLAcE on April 10, 1885, involved this patent, and the
-same infringement... In that case the patentability of the invention, and
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the infringement of the patent, were not controverted, the defense of prior
public ‘use, by the present defendant, of the patented article for more
than two years before the application for a patent being the only defense
which was relied upon. In that case,as'in this, the defendant introduced
evidence in regard to the manufacture by Blakesley, in the year 1876,
in Bristol, Connecticut, of two kinds of hair-crimpers,—one by what is
now called “the double cover process,” by which a metallic core, covered
first with cotton braid, was passed through a bath of dextrine, and was
then covered with a silk braid; the other by what is now called “the bare
metal process,” by which a core of bare metal, having been passed through
a bath of dextrine, was then covered with a single coat of braiding. Of
the use by Blakesley of the double cover process there is no question, but
Judge WaLLACE was of opinion, from an inspection of the exhibits, that
there was no appreciable adhesion between the covering and the core, and
that the adhesion of the strands together, and not their adhesion to the
core, was the object which Blakseley had in view. Upon this trial anti-
cipation of the invention by the use of this. process was not pressed.
Two witnesses only, Blakesley and Wright, testified, in the New York
case, that the former made crimpers by the “bare metal process.” This
theory, Judge WarLLace thought, was refuted “by the omission of
Blakesley and Wright to mention the fact in their affidavits used to op-
pose a motion for preliminary injunction in this case. These affidavits
purport to give a full history of the manufacture of crimpers by Blakes-
ley, and the omission to state what was so important, it true, is signifi-
cant. No explanation has been given of the failure to state the facts.”
The only question which I shall consider is, whether the use of this
process by Blakesley has been now shown, beyond a fair doubt, by the
additional witnesses, and by all the testimony. When the motion for
preliminary injunction was made in 1884, in the New York case, Wright,
the predecessor of Blakesley in the crimper business, remembered the
use of the bare metal process in 1876, and told Blakesley and the defend-
ants’ counsel of it; but Blakesley did not remember it with any clear-
ness, and could not testify to it. 'The affidavits were, therefore, pre-
pared by counsel, omitting all mention of this method, which intervened,
for a very short period, between the “ Wright process” and the double
cover process. The Wright process consisted in covering a strip of metal
with a braid, and then gunmming with dextrine the long braided strip at
the end of each crimper. When the depositions were taken, Blakesley
had called fo mind, or thought he had, the use of the bare metal pro-
cess, and both he and Wright testified accordingly; but no explanation
was given of the omission to tell this fact in their affidavits. The defend-
ants’ case, in the New York suit, rested upon the double cover process,
which counsel apparently thought was a sufficient anticipation of the
patent in suit. In this case, Robinson, Lewis, Hubbell, Sikes, Mitch-
ell, Mrs. Gowdy, Carrington, Blakesley, and Wright,—the first five be-
ing new witnesses,—testify to the use of the bare metal process by Blakes-
ley in 1876. And all except Lewis, Hubbell, and Mitchell testify to the
use of the two processes. 1 disregard the testimony of Hubbell and
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Mitchell, because, although they were at work in Blakesley’s shop contin-
uously,—the former during the year 1876, and the latter from the early
part of 1876 to the fall of 1877,~~they remember nothing about the double
cover process, which, ‘confessedly, was used before their eyes nearly
all the time,  The accuracy of a memory cannot, in my opinion, be re-
lied upon, which remembers nothing of the ordinary, habitual process
which was used continuously iv their presence after the early part of May,
1876. - I disregard, also, the testimony of Carrington, because he was a
witness in the New York case, and said at that time nothing of the bare
metal process, although he thinks that he then recollected it. I think
that he did not then recollect it, because he would naturally have men-
tioned the circumstance, either upon examination or cross-examination,
if it had been in hismind. This leaves the testimony of Robinson, Lewis.
Sikes, Mrs. Gowdy, Blakesley, and Wright.  Considering the testimony
of Blakesley a8 not entitled to full weight, by reason of his interest, and
of his non-recollection of a fact in bis own business which took place in
1876, 1 am impressed with the truthfulness of Wright, Robinson, Lewis,
and Mrs. Gowdy. In the testimony of Sikes I see nothing to criticise,
but it is general in its character, and is not accompanied by a statement
of circumstances which show why the process was noticed and remem-
bered. The history which is detailed is this: After Blakesley com-
menced the crimper business, which seems to have been in the early part
of 1876, he manufactured, for a short time, by the Wright process. He
then, in the month of April and early part of May, used the bare metal
process for a short time, not exceeding two weeks, perhaps not so long,
and by this process manufactured and sold some fifty “great gross” of
boxes. Each “great gross” contains 144 small boxes, of a dozen crimpers
each. On account of the lability of the silk covering to be stained by
the dextrine, the double cover process was thereafter used until the fall
of 1879, when it was suspended, and resumed in the early part of 1880,
and contmued until the fa]l of that year, when Blakesley failed in busi-
ness.

‘T am fully aware of the ease with which honest witnesses can persuade
themaelves that they remember some bygone circumstance which they
ate ingeniously induced to think that they remember; but, in this case,
I do not perceive any manipulation of these witnesses, and I think that
their testimony was not manufactured, and they were not mistaken.
There is nothing improbable, either by reason of the state of the art, or
of the character of the improvement, in the history which is given. The
invention, after the Wright process had been used, was a very natural
one. ‘

The bill is dismissed.
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Tee EppystoNe.!

AmapoN ». THE EDpDYSTONE.
(Distriet Court, E. D. Virginia. December 14, 1887,)

LIENs—NEGLIGENCE—PERSONAL INJURIES.

A laborer who went on board a ship to secure employment, but had not
been actually employed, (it being the custom to employ laborers on the whart,)

- three hours before the ship was ready to commence loading, was injured by
the falling of a derrick which the crew were rigging up, and which was neg-
ligently allowed to fall. Warning had been given, but was not heard by the
laborer, as he had not then gotten aboard the ship. On libel by him for per-
sonal injuries, %eld, that both were in fault, and the damages were divided,
the estimate of damages, however, including only expenses and loss of time.

In Admiralty.  Libel for damages for injury to the person.
Sharp & Hughes, for libelant.
Harmanson & Heath, for respondent.

Hvuengs, J. James O. Amadon, the libelant, was painfully injured
on the 17th day of November, 1886, on board the English steam-ship
Eddystone, which was making ready to take on cotton at Norfolk. He
had previously spoken to William Welsh, acting chief of stevedores, in
Norfolk, for employment in loading cotton, who had said to him that
he would give him work on the next ship that would be ready to take
on cotton. After this conversation the Eddystone was the next ship to
come along-side of the wharf for the purpose of taking on a load of cot-
ton.. She had made fast, and was rigging her derrick, and getting ready
to receive her cargo, when Amadon, seeing Welsh on the after-part of
the deck of the Eddystone, stepped on board, and was moving towards
Welsh when the boom of the derrick, which some of the crew of the Ed-
dystone was hoisting to its place, made a sheer, became unmanageable,
and fell, the end of it striking Amadon while he was ascending a flight
of steps which led in the direction of the place where he had seen Welch.
His injuries were very severe, and for a time painful, and he was treated
for several months in St. Vincent’s hospital in this city, where he was
nursed by the Sisters living in that institution, and treated by its phy-
sician. It is probable that he is permanently injured, and it is certain
that he has not yet (December, 1887) recovered sufficient strength to
engage in any work requiring active physical exertion. His libel is for
damages for bodily injuries, for expenses incurred, and loss of time from
work, and are laid at $10,000. The boom which fell, and was the in-
strument that produced the accident, belonged t6 one of the derricks
of the Eddystone, which the boatswain and two of the crew were rigging
and making ready for use in lifting cotton upon the ship. They were
in the act of raising this boom when Amadon came on board the ship.
‘When about to commence the raising of the boom, the boatswain cried

- 1Reported by Robort M. Hughes, Esqg.; of the Norfolk bar.



