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and therebyrock the �c�u�t�t�e�r�~�b�a�r ,thusallowing thedefendants'vibratable
link the samemotion allowedto theGrahamlink by his swivel joint, M.-
and, in my opinion, evenif theproofs requiredthat Grahamshould,in
the constructionof his patent,be limited to his specialtlevices, I think
the defendant:hasadoptedthosespecialdevices.

I am thereforeof opinion that no sufficient defenseis madeout in this
case,andthat the <lomplainal1tsareentitledto adecreefor anaccounting.

HERSHEY et aZ. ,f1. BLAKESLEY.

OirtJ'Ui' Oourt, D. Oonneoticut. February22, 1888.)

PATlllNTl\ FOR INvJl:JiTION&-PATENTABILITY-PRIOn USE.
Letters patent No. 218.300; issued August 5, 1879, to William Mill. and

ChristianH. Hershey,for an improvementin hairácrimpers,the articleconá
sisting"essentiallyof astripof soft,nonáelasticmetal.preferablyfiat, covered
with a fibrous coating,cementedthereto,sothatwhencutinto properlengths
for usetheendswill not fray 'out," etc.,arevoid, theevidenceshowingprior

. public useof the patentedarticle, by thedefendant,for morethan two years
before�t�h�e�a�p�p�l�~�c�a�t�i�o�n for the patent. .

In Equity. On bill for injunction.
J08hua,Pusey,for plaintiffs.
GeorgeD. Beymourand �a�h�a�i�l�e�8�~�.�M�i�t�c�h�e�Z�l�, for defendant.

SHIPMAN, J. .This is a bill �i�n�,�~�u�i�t�y founded upbn the alleged in:á
fringemeJ;ltof letterspatentNo. 218,300,datedAugust5,1879,to Willá
iam Mills and �C�h�r�i�s�t�i�a�n�~�. Hershey,for improvementin hair-crimpers.

The article consists,in the langUl!-ge of the patent,"essentiallyof a
strip of soft, �n�o�n�~�e�l�a�s�t�i�c metal; preferably flat, co'veredwith a fibrous
coating,cementedthereto,so that,'whencut into proper lengthsfor use
the endswill not.frll-Y out, but remain the sameinto whatevernumber
of piecesthe crimpermay be divided." The claimsareasfollows:

"1. A hairooCrimperconsistingof the �n�o�n�~�e�l�a�s�t�i�c metalliccore,C,andbraided
covering,A, saidcovering,A, beingcementedto saidcore, C, throughoutits
entirelength,SUbstantiallyasdescribed.

2. Theprocessof manufacturmghair-crimpersbyflrst lIatteningsoftmetal
'Wire betweenrollers,thencoveringit with a braidedfibrouscoating,attached
theretoby meansof an adhesivesubstance,andafterwljordsdividing the rnaá
!.erialintosuitablelengthsfor halrooCrimperfl,substantiallyas,hereindescribed."

The infringing article consistsof a brasswire within two stripsof pa.
'per, the whole coveredwith a braidedcovering, the two stripsof paper
having beenpassedthrough a cementingmixture.before entering the
braider.
¥The suit ineqnityof He:rahfJ!i etrat v. HowardM.Gileaandothe:ra,in the

circuit court f<>r theSoutherndistrict of New York, which wasdecided
by JudgeWALLACE on April 10, 1885, involved this patent, and the
sameinfringement. In that casethe patentabilityof the.i,nvention,and
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the infringementof thepatent,wereno,tcontroverted,thedefenseof prior
public 'use,by the presentdefendant,of the patentedarticle for more
thantwo yearsbeforethe,applicationfora patentbeingtheonly defense
whichwasreliedupon. In thatcase,aainthis,thl;ldefendantintroduced
�~�v�i�d�e�n�c�e in regard to the manufactureby Blakesley,in the year 1876,
in Bristol, Connecticut,of two kinds of hair-crimpers,-oneby what is
now called"the doublecoverprocess,"by which a metalliccore,covered
first with cottonbraid, was passedthrougha bathof dextrine,andwas
thencoveredwith a silk braid; theotherby whatis nowcalled"thebare
metalprocess,"by whichacoreof baremetal,havingbeenpassedthrough
a batháofdextrine,wasthencoveredwith a singlecoatof braiding. Of
theuseby Blakesleyof thedoublecoverprocessthereis noquestion,but
JudgeWALLACE wasof �o�p�i�n�~�o�n�, from an inspectionof the exhibits,that
therewasno appreciableadhesionbetweenthecoveringandthecore,and
that the adhesionof thestrandstogether,and not their adhesionto the
core,wastheobjeqtwhich Blakseleyhadin view. Uponthis trial anti-
cipation of the invention.by the use of this processwas not pressed.
Two witnessesonly, Blakesleyand Wright, testified, in the New York
case,that the former madecrimpersby the"baremetal process.II This
theory, Judge WALLACE thought, was refuted"by the omission of
BlakesleyandWright to mentionthe fact in their affidavits usedto op-
posea motion for preliminaryinjunction in this case. Theseaffidavits
purportto give a full history of the manufactureof crimpersby Blakes-
ley, andtheomissionto statewhat wasso important,if true, is signifi-
cant. No explanationhasbeengivenof the failure to statethe facts."

Theonly questionwhich I shall consideris, whether the useof this
processby Blakesleyhasbeennow shown,beyonda fair doubt,by the
additionalwitnesses,and by all the testimony. When the motion for
preliminaryinjunction wasmadein 1884,in theNew York case,Wright,
the predecessorof Blakesleyin the crimper business,rememberedthe
useof the baremetalprocessin 1876,andtold Blakesleyandthedefend-
ants'counselof itj but Blakesleydid not rememberit with any clear-
ness,and could not testify to it. The affidavits were, therefore, pre-
paredbycounsel,omittingall mentionof this method,which intervened,
for a very short period,betweenthe"Wright process"and the double
coverprocess. TheWright processconsistedin coveringa strip of metal
with a braid, andthengummingwith dextrinethe long braidedstrip at
the endof eachcrimper. Whenthe depositionswere taken,Blakesley
hadcalled to mind, or thoughthe had, the use of the bare metal pro-
cess,andboth he andWright testified accordingly; but no explanation
wasgiven of the omissionto tell this factin theiraffidavits. Thedefend-
ants'case,in the New York suit, resteduponthedouble cover process,
which counselapparentlythought was a sufficient anticipationof the
patentin suit. In this case,Robinson,IJewis, Hubbell, Sikes,Mitch-
ell, Mrs. Gowdy, Carrington,Blakesley,andWright,-thefirst five be-
ing new witnesses,-testifyto theuseof thebaremetalprocessby Blakes-
ley in 1876. And all exceptLewis,Hubbell,andMitchell testify to the
use of the two processes. I disregardthe testimony of Hubbell and
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Mitchell, because,althoughthey wereatwork in Blakesley'sshopcontin-
uously;-theformer during the year 1876,and the latter from theearly
partof1876tothefall of1877,-theyremembernothingsbout thedouble
cover process,which, '.confessedly,was used before their eyes nearly
all the time. Theaccuracyof a memorycannot,in my opinion, be re-
lied upon, which remembersnothing of the ordinary, habitual process
which wasusedcontinuouslyi 11 Cleir presenceaftertheearlypartof May,
1876.. I disregard,also, the testimonyof Carrington,becausehe wasa
witnessin the New York case,andsaidat that time nothingof the bare
metal process,althoughhe thinksthat he then recollectedit. I think
that hedid not thenrecollectit, becausehe would naturallyhavemen-
tioned the circumstance,eitheruponexaminationor cross-examination,
ifit hadbeenin hismind. This leavesthetestimonyof Robinson,Lewis.
Sikes,Mrs, Gowdy, Blakesley,and Wright. Consideringthe testimony
of Blakesley88 not entitledto full weight, by reasonof his interest,and
of his non-recollectionof a fact in his own business'Yhich took placein
1876,I am impressedwith thetruthfulnessof Wright, Robinson,Lewis,
and Mrs. Gowdy. In the testimonyof SikesI seenothingto criticise,
but it is generalinits character,and is not accompaniedby a statement
of circumstanceswhich showwhy the processwas noticed and rememá
bered. The history which is detailed is this: After Blakesley com-
mencedthe crimperbusiness,which seemsto havebeenin theearlypart
of 1876,he manufactured,for a shorttime, by the Wright process. He
then, in themonthof April andearly partof May, usedthe baremetal
processfor a shorttime, not exceedingtwo weeks,perhapsnot so long,
andby this processmanufacturedand sold somefifty "greatgross"of
boxes. Each"greatgross"oontains144smallboxes,of a dozencrimpers
each. On accountof theliability of thesilk coveringto be stainedby
the dextrine,the doUblecoverprocesswasthereafteruseduntil the fall
of 1879,whenit wassuspended,andresumedin the earlypartof 1880,
andcontinueduntil the fall of that year, whenBlakesleyfailed in �b�u�s�i�~
ness.

I am fully.awareof the easewith which honestwitnessescanpersuade
themselvesthat they remembersomebygonecircumstancewhich they
areingeniouslyinducedto think thatthey remember;but, in this case,
I do not perceiveany manipulationof thesewitnesses,and I think that
their testimony was not manufactured,and they were not mistaken.
Thereis nothing improbable,eitherby reasonof the stateof theart, or
of the characterof theimprovement,in the historywhich is given. The
invention,after the Wright processhad beenused,was a very natural
one.

The bill is dismissed.



THE EDDYSTONE.

THE EDDYSTONE.!

AMADON v. Ts:E EDDYSTONE.

(DiBtriet Gourl. E. D. Virginia. December14. 1887.)
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:M.uuTnm LIENS-NEGLIGENCE-PERSONALINJURIES.
A laborerwho went on board a ship to secureemployment,but had not

beenactuallyemployed.(it beingthecustomto employlaborerson thewharf,)
threehoursbeforethe ship wasreadyto commenceloading. was injured by
thefalling of a derrick which the crew were rigging up, andwhich wasneg-
ligently allowedto fall. Warninghadbeengiven, but wasnot heardby the
laborer,ashehadnotthengottenaboardthe ship. On libel by him for per-
sOllal injuries, held, that both were in fault, and the damageswere divided,
theestimateof damages,however,including only expensesand lossof time.

In Admiralty. Libel for damagesfor injury to the person.
Sharp&: Hughes,for libelant.
Harrrw.nson« Heatlt, for respondent.

HUGHES, J. JamesO. Amadon, the libelant, was painfully injured
on the 17th day of November,1886,on board the English steam-ship
Eddystone,which was makingreadyto take on cottonat Norfolk. He
had previouslyspokento William Welsh, acting chief of stevedores,in
Norfolk, for employmentin loading cotton, who had said to him that
be would give him work on thenext ship that would be readyto take
on cotton. After this conversationthe Eddystonewas the next ship to
comealong-sideof the wharf for the purposeof taking on a load of cot-
ton. Shehad madefast, andwasrigging herderrick,and gettingready
to receiveher cargo,when Amadon,seeingWelsh on the after-part of
thedeck of the Eddystone,steppedon board,and wasmoving towards
Welshwlienthe boom of the derrick, which someof thecrewof the Ed-
dystonewashoistingtc) its place,madea sheer,becameunmanageable,
andfell! the end of it striking Amaclon while he wasascendinga flight
of stepswhich led in thedire<;tionof the placewherehe hadseenWelch.
His injuries werevery severe,andfor a time painful, and hewas treated
for severalmonths in St. Vincent's hospital in this city, where he was
nursedby the Sistersliving in that institution, and treatedby its phy-
sician. It is probablethat he is permanentlyinjured, and it is certain
that he has not yet (December,1887) recoveredsufficient strength to
engagein any work requiringactive physicalexertion. His libel is for
damagesfor bodily injuries, for expensesincurred,andlossof time from
work, and are laid at $10,000. The boom which fell, andwas the in-
strument that producedthe accident,belongedto one of the derricks
of the Eddystone,which the boatswainand two of the crewwere rigging
and making readyfor use in lifting cotton upon the ship. They were
in the act of raisingthis boom whenAmadon cameon board the ship.
Whenaboutto commencethe raisingof the boom, the boatswaincried

1Reportedby Rob:rtM. Hughes,Esq.;of theNorfolk bar.


