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AMADON v. Ts:E EDDYSTONE.

(DiBtriet Gourl. E. D. Virginia. December14. 1887.)
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:M.uuTnm LIENS-NEGLIGENCE-PERSONALINJURIES.
A laborerwho went on board a ship to secureemployment,but had not

beenactuallyemployed.(it beingthecustomto employlaborerson thewharf,)
threehoursbeforethe ship wasreadyto commenceloading. was injured by
thefalling of a derrick which the crew were rigging up, andwhich wasneg-
ligently allowedto fall. Warninghadbeengiven, but wasnot heardby the
laborer,ashehadnotthengottenaboardthe ship. On libel by him for per-
sOllal injuries, held, that both were in fault, and the damageswere divided,
theestimateof damages,however,including only expensesand lossof time.

In Admiralty. Libel for damagesfor injury to the person.
Sharp&: Hughes,for libelant.
Harrrw.nson« Heatlt, for respondent.

HUGHES, J. JamesO. Amadon, the libelant, was painfully injured
on the 17th day of November,1886,on board the English steam-ship
Eddystone,which was makingreadyto take on cottonat Norfolk. He
had previouslyspokento William Welsh, acting chief of stevedores,in
Norfolk, for employmentin loading cotton, who had said to him that
be would give him work on thenext ship that would be readyto take
on cotton. After this conversationthe Eddystonewas the next ship to
comealong-sideof the wharf for the purposeof taking on a load of cot-
ton. Shehad madefast, andwasrigging herderrick,and gettingready
to receiveher cargo,when Amadon,seeingWelsh on the after-part of
thedeck of the Eddystone,steppedon board,and wasmoving towards
Welshwlienthe boom of the derrick, which someof thecrewof the Ed-
dystonewashoistingtc) its place,madea sheer,becameunmanageable,
andfell! the end of it striking Amaclon while he wasascendinga flight
of stepswhich led in thedire<;tionof the placewherehe hadseenWelch.
His injuries werevery severe,andfor a time painful, and hewas treated
for severalmonths in St. Vincent's hospital in this city, where he was
nursedby the Sistersliving in that institution, and treatedby its phy-
sician. It is probablethat he is permanentlyinjured, and it is certain
that he has not yet (December,1887) recoveredsufficient strength to
engagein any work requiringactive physicalexertion. His libel is for
damagesfor bodily injuries, for expensesincurred,andlossof time from
work, and are laid at $10,000. The boom which fell, andwas the in-
strument that producedthe accident,belongedto one of the derricks
of the Eddystone,which the boatswainand two of the crewwere rigging
and making readyfor use in lifting cotton upon the ship. They were
in the act of raisingthis boom whenAmadon cameon board the ship.
Whenaboutto commencethe raisingof the boom, the boatswaincried

1Reportedby Rob:rtM. Hughes,Esq.;of theNorfolk bar.
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out,giving noticeto all on boardto look out. This noticecould beheard
by whoeverwas on board,'but was'llot heardby Amadon,who was at
the time on the wharf, and who cameon board soon afterwards,and
wassteppingrapidly in 'the<directionof Welshwhen he was struck by
the falling booIll .. The Eddystonewas not yet readyto receivecotton
whenAmadon cameaboard.¥ When theacCident'occurredshewasstill
in the act andcourseof prepappgto receiveher �l�~�a�d�, and to, be in saf!"
condition and,readinessto,beboardedby whoevershould'beengaged,
directly Or indirectly, in the businessof the cargowhich shewas there
to receive.,. I. think theforegoing�,�~�t�a�t�e�m�e�n�t�, thoughfar from' beingfull,
exhibits the controlling factsof the case. ,',

I do not feel called upon, in �~�h�i�s opinion, to dwell on the detailsof
the manner,iq.wlJ,ich the boom'which inflicted' the �i�n�j�~�r�y�'�c�a�m�e to fall.
If theship was bound,beforeshe had made herself'readyon her deck
for engagingjp,the work of taking on cargo,and atatime when part of
her crew might have beenneededin other measuresof �p�~�e�p�a�r�a�t�i�o�n�, to
man her derrick so completelyasto render the falling of the boomab-
solutelyimpossible,thenthe maxim res ipsa loquitur might apply. But
certaiI).lythere.wasno such.obligati()nupon the ship while yet unready
to re(}eive cargo. Or, if theship had begunto takeon cargo,orsigni-
fied her re!f,dinessto begin,and therebyimpliedly contractedto useall
properdiligen\)efor the securityO,fpersonscomingon board againstac-
cidents,thenthemerefact of the falling of her boom would have been
an act which would haveraisedthe strongestpresumptionof negligence.
fhis ship, however,was not readyto receiveher cargo. Thestevedore
Welsh, �w�h�o�~�e duty it was to know when shewould be so, statesthat,
whereasthe aCQidentoccurredat abouthalf past11 A. M., the ship was
not thenlikely to be readyuntil half past2 P. M. He says,moreover,
that he �i�n�v�~�r�M�t�b�l�y employedlabore,son thewharf, and �t�h�a�~ although
in excepUonalcaseshe might engagea mall whenon deck,yet, in point
of fact, he always engagedthem on the wharf, which was the proper
placefor the purpose.

Thecaseon eachside, then, is this: on onehand,three hours before
the ship was readyto engagein receiviI).g cargo,while ill the act, with
threeof her crew, of raisingoneof her derricksin part preparation,the
boomof that derrick fell, thoseengagedin raisingit havinggiven warn-
ing to all personsto look out for accidents. On the other,hand,three
hoursbeforelaborerswereauthorizedto comeon board for the purpose
of loading cotton,a man,notyet employedfor the purpose,stepson
board,andplaceshimselfjust at the point of danger; it beingurged in
his justificationthathewentfroIll thewharf, wherelaborersareengaged,
to the deckof14eunreadyship,wherethey areneverengaged,to secure
employment.inloadingthe ship. Such is the caseto be adjudicated.
I do not thiIlk the ship was bound beforeshewasready,and while in
the act of making readyfor promiscuousvisitation by all personswho
might, throughwhim or on business,come upon her decks,to so man
her derrick as to insureagainstthe possibility of such an accidentas
happened. And I think the caseof this ship is onefor themost lenient
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possibleapplicationof the very stringentrule of law whioh holds acci-
dentsof this sort to be necessarilythe result of fault and negJigtmce.
On the other hand,I think it proventhatAmadonwas not on theship
in the lineof rightful business. He wasseekingemployment;andwent
from thewha,rf,wherealonehe could havebeenenlisted,upontheship,
wherelaborersare never engaged. He was not on deck in the line of
business. He wastherefor nolegalpurpose. He was therebeforethe
ship was readyto guaranteesafetyto strangerscoming on board. He
hadno rights there,exceptthe right not to behurt by the negligentact
of the ship. He was bound,being there undersuch circumstances,to
observethe strictestdiligencein keepingoutof harm'sreach,and hewas
in fault in not gettingout of the way of so'palpableanaccia-entas the
�f�a�l�l�i�n�~ of a largeboomat mid-day,after warning had beengiven to all
bystandersto look out. The rule of admiralty requiring the damages
to bedividedwhereboth partiesareat fault mustbe llpplied here; and,
in estimatingthem, the caseis onewhich forbids.the ideaof punitive
or vindictive damages.

Theactual'damagesI. mustestimatesomewhatarbitrarily. The libel-
ant is still in feeble conditionof body, nnableto �e�n�~�a�g�e in laborious
work. His,boardfor oneyearis not an'unreasonableallowance,under
the, circumstances,and this is $395. The medical account,which is
not onfile"is said to be 845. The lossof time from work I will con-
sideroneyear,at a dollar a day for .313 days. Thetotal will therefore
be8753. For half of thisswuI will give a decree,and costs,against
therespondents.

THE CAPTAIN JOHN.1

VENABLE et cU. 'lI. THE CAPTAIN JOHN.

(Di8trict OQfWt, 8. D. NWI York-FebruaryI, 1888.)

8JmopmG-RElI'USALOJ' CoNSIGNEE TO ACCEPT-DUTY Oll' MASTER-LocusPEN-
ITBNTI&.

On a refusalby theconsigneeto receivecertainwhisky consignedto him.
it was the master'sduty to store it properly on accountof the consignor,
and the vesselwasliable in '1'em for a failure to perform this duty; but both
partiesbeingremissin their duties,opportunitywasgivenfor alegaladjust-
mentof their rights.

In Admiralty.
On the twenty-fourth of November,1886, the libelanm shippedon

board the propeller Capt. John,New York, a barrel of whisky, to be
transportedto New Rochelle,anddeliveredto Michael Cullen. It was
carriedto NewRochelle,andfirst placedtemporarilyin the warehouseof

IReporWdby EdwardG. Benedict,Esq.,of the New York bar.
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the line at that place, and the consignee notified Of its arrival, who im-
mediately refused to receiv! it. on tho ground that he had not purchased
it, and knew nothing about it. The barrel was thereupon again taken
on board the propeller. The name of the shipper was not marked upon
it, and the captain was. unable to ascertain Jrom whom it had come.
After some months the libelants, learning that the consignee had refused
to receive the barrel, had an interview with the captain. On examina-
tion a portion of the liquor was found gone. The· captain claimed that
the loss had happened through leakage, which the libelants' agents de-
nied. No agreement being arrived at, this suit for the value of the
whisky was brought.'

Hyland & Zabriskie, for libelants.
Martin J. Keogh, for respondents.

BROWN, J. 1. The evidence does not establish any sale of the whisky
to the consignee. The libelants are, therefore, the proper parties to bring
this suit for damages.
2. Upon the refusal of the consignee to receive the goods, it was the

duty of the propeller, asa common carrier, to store· the barrel properly
on account of the consignor, until he could be found. This duty is a
maritime one, and for any neglect or imperfect performance of it-the ves-
sel is liable inrern. for damages. Richardsonv. Goddard, 23 How. 39 j

TheSurrey,26 Fed. Rep. 791, 794.
3. The whisky was not, in this 'case, properly stored. The between-

decks of the propeller, where it lay for a long time, more or less subject
to access, was not a suitable place. The libelants' agent testifies that the
bung was loose when he examined it, and I am not satisfied that the loss
was from leakage only j and, not having been stored in a proper place, the
vessel is liable for the loss.
4. In the interviews between the libelants' agent and the captain, no

agreement was arrived at, through the improper claims of each,-from
the denial of responsibility by the master on the one hand, and no offer
to pay freight on the other. I cannot find, upon the evidence, that the
libelants have established a case of conversionof the whole barrel, or any
refusal to deliver the �b�a�r�r�e�~�, on payment of freight; for no freight has
ever been offered, and the proof does not show how much of the �W�h�~�s�k�y
still remains. To enable both parties to comply with their legal duties,
I shall direct that, upon delivery by the propeller of the barrel at any
proper place in New York, on account of the Iibelants, and notice thereof
to them, within 10 days, and payment for the whisky missing when the
barrel shall be delivered, less the freight charges of the propeller,-one
for carrying and one for returning,-with the disbursementsof this action,
the respondent will be dischargedjotherwise payluent for the value of
the whole barrel will be ordered, with costs.
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