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lllainant the right in the first instanceto bring his suit in a court of
P,quity to compelBaker,asa co-surety,to pay his contributiveshareof
the indebtednessof all the suretiesto the city. If the complainant,
without havingbroughta suit at law againstBaker,hasthe right to in-
stituteanoriginal proceedingin a courtof equityto enforcethepayment
by Bakerof his allegedcontributiveshareof the liability which all the
suretieshave incurred, then it must follow that he has the right in the
sameproceeding,upon alleging and showing that he cannototherwise
collect his demandagainsthis co-surety,to pursuethe property of that
co-suretywhich it is allegedhasbeenfraudulentlyconveyedto a third
party, who is made a defendantin the suit. That part of the relief
soughtwhich relatesto the applicationof certaill propertyto the satis-
faction of the complainant'sdemandbecauseof theallegedinsolvencyof
Baker, may be said to be incidentalto the principal recoveryprayedin
the bill; and, asa courtof equity hasjurisdiction to grantthe principal
relief asked,without referenceto the fact that a courtof law may have
concurrentjurisdiction, it may proceed,uponsuitableallegationsmade,
to disposeof the whole controversy.

From what hasbeensaid, it seemsto the court quite apparentthat
thereis a well-foundeddistinction betweena suit of thenatureof this-
which is oneto determinethe sumwhich thedefendantRobertA. Baker
ought to pay his co-surety,and to enforcethe paymentthereof-anda
creditors'bill broughtto enforcea liability alreadyestablishedin a suit
at law. As bearingon the questiondecided,seeMasonv. Pierron, 63
Wis. 239, 23 N. W. Rep. 119, andSmithv. Rumsey,33 Mich. 183.

Demurreroverruled,with leaveto the defendantsto answerthe bill.

FRANKENTHAL et al. 'II. GILBERT et al.

Ç(Jircuit Court, S¥.D¥.Mississippi,W:.D. JanuaryTerm, 1888.)

1. FRAUDULEJIIT CONVEYANCES-TAKING TITLE IN WIFE'S NAME-AGREEMENT
WITH CREDITORS.

An insolventtradersold thewhole of his estateto certain of his creditors
for theamountof theirdebts,andcertainotherswhich theyassumed,thetotal
exceedingthe value of the estate. The creditors immediatelytook posses-
sion. andmanagedthebusinessfor a few days,after which oneof their num-
ber boughtout the others,andsoldtheestateto theinsolvent'swife, for cash
andpromissorynotes. Shethen wentinto possession,under her own sign,
employedher husband,but without salary,with others as assistants,and
eventuallypaid off thenotes. Held, thatalthoughthe wife wasnotshownto
haveany separateestateprior to the purchaseby her, therewasno fraud.

B. HUSBAND AND WIfE-LIABILITY OF WIFE'S ESTATE-DEBTSOF HUSBAND-
DECLARATIONS TO COMMERCIAL AGENCY.

In a creditors' suit ag-ainst an insolvent'swife to subjectpropertyin her
handsto the paymentof theirdebts.statementsof thehusbandasto his finan-
cial condition madeat periodsantecedentto his insolvency,to a commercial
agency,cannotdefeatthe rights of the wife, unlesspa.rticipa.tedin by her.

In Equity. Creditors'bill.
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Shelion &: �a�r�u�t�c�h�i�r�~ foricomplainants.
Miller, SmifJl,,á&:,Hifsch,for defendanta¥

.. HILL, J. The bill,in substance,chargeRthat the complainantswere,
beforeJanuary,1885, creditorsof said Phil Gilbert; that at that time
said Gilbert was the owner of two storesin the city of Vicksburg, in
which were$24,000worth of goodsand merchandise.besidesthe one-
half owner of a stockof goodsat �F�i�t�l�e�r�'�s�l�a�n�d�i�n�~�, in Issaquenacounty;
thatonthe 21st day of January, 1885,said Gilbert, for the expressed
conaiderationof $8.739.45,and the agteementto pay certain taxesdue
by .said .Gilbert, and other indebtedness,amounting to the surn of
$358.45,by an instrumentin writing, purporting to be a bill of sale,
conveyedall of said goods,and the interestof saidGilbert in the store
at Fitler's landing,to Baer& Bro. and others; that on the 10th day of
FebruarythereaftersaidBaer& Bro.,andothersmadea pretendedsale
of saidstockof goodsand merchandise,and the interestof said Gilbert
in thestockof goodsatFitler'slanding,to the defendant,Cecilia Gilbert,
wife of said Phil Gilbert, for the pretendedsumof about$6,000; that
saidPhil Gilbert remainedall the time, and is still, in the possession
of saidstocksof goodsandmerchandiseunsold,and is carryingon said
businessin the nameof his wife, but in fact for his own benefit; and
that saidsalesand transfersweremadewith a fraudulentpurposeto de-
feat thecomplainants,and othercreditorsof said Phil Gilbert, in thecol-

álectionof their debts,andarethereforevoid; andpraysthat the defend-
ant be declareda trusteefor the complainants,andother creditorsof
saidPhil Gilbert, as to saidstocksof goods,and their proceeds,and for
a decreeagainstsaidPhil Gilbert and wife for the auountsdue them.
Theanswersdeny all the fraud charged in the bill, which throws the
burdenupon complainantsto prove the same. I have considered�t�h�~
evidence,and from it find that the salemadeto Baer& Bro. and others,
on the 21stof January,1885, was in paymentof debts due thesecred-
itors, andthedebtsassumedby them,which amountedto more thanthe
valueof the goodsandmerchandisein Vicksburg. The proofalsoshows
that the stockof merchandisein the storeat Fitler's landing was not of
sufficient value to pay the debtsowingby thatfirm. I furtherfind from
theevidencethatwhenthepurchasewasmadeby Baer& Bro. andothers,
onthe21stof January,theápurchaserswent into immediatepossession,
and by their agentcontinuedto sell off the stockuntil the 10th of Feb-
ruary, when the sale was made to Mrs. Gilbert by the agentfor oneof
the creditor firms, who had before that time purchasedthe interestof
the othersata largediscount; and that Phil Gilbert had hadnothing to
do with the businessafter his saleuntil the purchasein the nameof his
wife, so that I am satisfiedthat the salefrom Phil Qilbert to thesecred-
itors wasa valid sale,and passedto them a good title, and there is no
evidE'ncethat therewasany fraud on their part in the sale to Mrs. Gil-
bert. It is contended,however,on the part of complainants,that the
sale to Mrs. Gilbert was really a sale to Mr. Gilbert, and that the title
was takenin her nameto defraudhiscreditors,andto preventthemfrom
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subjectingthesegoodsto thepaymentof -their debts,and this question
is the only, point in the casethat needbe considered. The proof shows
that the contractof purchasewasthat Mrs. Gilbert was to pay $400 in
cash,give her notefor $2,907,indorsedby a solventindorser,andgive
her 12 notes,without indorsement,for equal amounts,and falling due
at theendof eachmonth,the payment oftbeindorsednoteto besecured
by a trust deedon the stockwhich was consummatedby the payment
of the money,which Mrs. Gilbert borrowed,and theexecutionandde-
livery of the notesandtrust deed,accordingto the contract. Mrs. Gil-
bert immediately.wentinto possession.ofthegoods,uDderher ownsign,
and by her husband,son, and daughter,and other clerks employed,
has since continuedthe business,and, though not promptly, has paid
off the notes. '

It iscontendedfor complainantsthatasMrs. Gilbertisnotshown tohave
hadany meansof her own with which to make the purchase,that she
could not borrow the money,orhuyon credit, and tbat Gilbert, being
employedin thebusinesswithout anycontractfor wages,the proofshow-
ing therewasnot any agreementfor wages,or anypaid, otherthanthat
he obtainedhissupport,andthe contributionto the !;tupportof his fam-
ily, by hisservices. Ourstatutecompletelyemancipatesmarriedwomen
from all marital disabiUtiesasto their personalrights and liabilities as
thoughthey were unmarried,enablesthem to borrow money, �p�l�1�r�c�h�~�s�e
propertyon a credit,andcarryonin their own namesany lawful busi-
ness,and makesthemliable for all their aontracts,andsubjecttoa per-
sonaljudgmentas thoughtin'mar;J;ied. It often �h�a�p�p�~�n�s that friends of
the wife arewilling to aid her in procllring the meansof supportfor her-
selfandfamily in caseof the inability of herhusbandto doso,from any
cause,to loan her money,sellona credit, or indorseher paper,andthis
with the expectationthat she will be aided in the managementof her
businessby her husband,whosefirst duty is to providefor the support
of his wife andchildren, includingthe educationof his children. This
may well bedonewithOllt anyfraud or injury to thehusband'screditors,
providedthe husbanddoesnotreserveto himselfanyinterestin theprop-
erty, or the incomeof thebusiness,beyondhis own supportand neces-
sary personalexpenses. Thereis no obligationuponhis wife tosupport
and maintain him so long as he is able, by his own labor, to support
himself. Applying theserules, sanctionedby the Jaws of this state,I
am unableto find, from theevidence,the fraud chargedin the bill suffi-
cient to declareMrs. Gilbert to bethetrusteefor thecreditorsof her hus-
band,asprayedfor in thebill. Counselfor complainantsrely verymuch
upon statementsmadeby Phil Gilbert to the commercialagencyas to
his financial condition, sometime before the sale to his creditors,for
the reliefprayedfor in thebill. While thisevidencemightbeofweight,
uponanattachmentissue,asgroundstherefor,it cannotdefeattherights
of Mrs. Gilbert, uplessparticipatedin by her. The purchasersfrom
�G�i�l�b�~�r�t�, having obtaineda. good title, could convey it to another,al-
though that otherknew that the saleupon the part of Gilbertwasmade
with the designto defeathis creditors,had such bflen the casejbut the
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proofin this casefails to showsuchfraudulent purpose. The result is
tha.tthe prayerof the bill must be denied,the bill dismissed,and the
complainantsdecreedto paythe costs.

WOLCOTT v. STUDEBAKER et al.

(Circuit Oourt, No D. Illinoia. December15, 1687.)

1. MASTER AND SlllRVANT-NEGLIGEJjfCE OF FELLOW-SERVANTS.
An elevatorboy. an engineer.and plaintiff were in the employof defend-

ant. The engineer'sduty was to furnish the m,otivepower for an elevator,
which carriedplaintiff to an upperstory to his work, andthe boy'sdutywas
to run the same. Theengineeralwaystook the elevatoron a trial trip every
morningwith nobodyon board.. On oneoccasionplaintiff enteredtheeleva-
tor in the morning shortlybefore the'hourwhen he was required to go to
work, just as the engineerwastaking it on the trial trip. The elevatorboy
was not there,and the plaintiff was injured. Held, that if the injury was
causedby negligenceotherthanthatof plaintiff, it wasthe negligenceof the
elevatorboyor the engineer,who werefellow-servantsof plaintiff, for which
defendantwould not be liable; the ordinanceof the city requiring persons
owningelevatorsto keepa competentpersonto run thembeing merelyde-
claratoryof the �c�o�m�m�o�n�~�l�a�w duty andliability in regard to suchemployes.1

2. PRACTICE IN CIVIL CASES-DISMISSAL AND NONSUIT-ILLINOIS CIRCUIT.
In the federalcourtsof Illinois, where,at the conclusionof plaintiff's testi-

mony. the courtwould, if a verdictwererenderedfor him, setthesameaside,
andmotionis Dladeby defendantto direct a verdict for bim, plaintiff is not
allowedto takea: nonsuit,but may withdraw a juror anddiscontinue.

At Law.
Suit for damagesfor injury to plaintiff while in the defendants'em-

ployment,resultingfrom anelevatoraccident. The plaintiff's testimony
tendedto showthathewasemployedbythedefendants,whoweremann-
facturersand dealersinwll.gons, carriages,etc'., in the city of Chicago,
to crateor box carriages. His placeof work wason the fourth floor of
defendants'building. It was his habit,and that of the otheremployes,
to beginwork at 7 o'clock in themorning,and to becarriedto thefourth
floor by the elevatorin question. The elevatorwasused to carry both
freight and passengers,andordinarily beganrunningat aboutfive min-
utesbefore7 o'clock. It was made to descendto the baselIJ.entof the
building, but theemployesgoton theelevatorplatformat the first floor.
The elevatorwas under the control of defendants'engineer,who had
chargeof the enginein the basement,which suppliedthe motive power
to run the elevator. Defendantsalso employedan elevator boy, who
took chargeof theelevatorwhen the engineerinformed him it was in
working order,and readyto carry the men to their work on the upper
floors. Plaintiff'stestimonyalsotendedto showthat it was the practice
of the engineerto makea trial trip before7 o'clock, with no oneon the
elevator,for the purposeof getting theair out of the cylinders,and the

1800noteatendof case.


