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, .The �q�u�e�s�t�i�o�b�n�o�w�,�b�~�r�e :us wastdeterminedby Mr. Juatice.MItLER)
inLU. S. v. Ulrici, 12,Myers,Feq. Dec. ¤ 2425. It has alao)�b�e�e�n�d�~
cided by the supreinecourtofthis state,afterconsideringseveralcited
cases. In Statev.CoZvin,90 N. C. 7l7"M.r. JusticeASItESaid: .
. "From an investigationof.theauthoritiesupon thesubject,ourconclusion

is that, to warrant.theconvictionof lldefendantfor such anoffense,it is es-
sentialthat the �d�e�f�e�~�d�:�;�l�n�t shouldhavedonesomeacts.intended,adapted.ap-
proJtimating,andwhichin theordinat;yandlikely courseof things.wouldresult
in the commissionof a particularcrime; and this mlist be averredin the in-
dictmentalJdproved.",See,also,Statev. Brown, 95 N. 0;685.

The evidenceon.the trial of this �'�~�s�e was amply sufficient to warrant
theverdictofthe jury; but as the avermentsin the indictmentarenot
tp.adewith the certaintyrequiredby well-settled rules of law the judg-
mentmustbe arrested. It is so qrdered. .

UNITED STATES 'IJ. CRECII.IUS.

(Dilb'let Court, E. D. Mi8souri; E. D. February27, 1888.)

BANXS Al'm BANKING-NATIONAL BANKS-MAKING FALSE ENTRIES-ERASURES-
REV. ST. U. S. ¤ 5209.

Theerasureof figuresconstituting'partof a numberalreadywritten on an
lLCcountábookof a nationalbankandthewriting of differentfiguresin place
of thoseerasedconstitutes"makinganentry," within the meaningof Rev.
St. U. S. ¤ 5209,makingit a mis(1emeanorfor an officer orclerk of a national
bankto make,with intentto �i�n�j�u�r�~�o�r defraud,any false entry in anybook,
report.OX: statementof thebank..

On Demurrer.tothe Indictment.
ThomatlP.Bishaw,U. S. Dist. Atty., for the United States.
C. H. Krum. for defendant.

THAYER, J. The demurrerwhich hasbeeninterposedto thesecond,
fourth, and sixth counts of the indictment raises the questionwhether
the erasureof oneor more.figurescOllstitutinganumberalreadywritten
.on the booksof accountof a nationalbank, and the writing of different
figures in the place of .those erased,constitutes"making an entry,"
within the meaningof section5209, Rev. St. U. S.

That partof the sectionmaterial io the presentinquiry is as follows:
"Every president,director,cashier,teller, clerk, or agent of any (national

banking)association ... ... ... who makesany false entry in any book, re-
port, or statementof the'association,With intent in either caseto injure or
defraudthe association,or any othercompany,body politic or corporate,or
any individual person,or to deceiveany officer of the association,or any
agentappointedto. examinethe affairs of any such association, ... ... ...
shall bedeemedguilty of a misdemeanor,"etc.

In three counts of the indictmentunderconsideration,being counts
Nos. 1, 8, and 5, the offenseis chargedgenerallyin the words of the
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statllte,-thatis to say, the defendantis accusedof havingmadea false
entryon threeseveraloccasionsin the"GeneralBalanceBook of the �A�s�~
sociation,"wherebythe,Mtnal amountof cashon hand at the close of
businesson said.threedayswaslargelyexaggerated. In countsNos. 2,
4, and 6, the defendantis accusedof makingfalse entriesin the same
book, anQ on the samedays, as in .countsNos. 1, 3, and 5;ábut the
mannerof �~�a�k�i�n�g the entriesis particularlydescribed,andasdescribed
the falseáentriesconsistedin the erasureof certain figures of numbers
previollslywritten,andthe substitutionofdifferentfigures in their place.
For example,it is alleged that the first two figures of the number
(136,302)representingthe amountof cashon handon a givendaywere
�~�r�a�s�e�d�, aoli the figures.2 and 9 substituted,wherebythe numberbe-
came296,802. It is obviousthat the two setsof countsrelate to the
sametransactions,therebeingonly threefalseentriesinvolved.inthesix
counts. Therefore,whilethe demurreronly professesto questioncounts
2,4,áand6, it really challengesthe whole indictment; for if theerasure
of figures and the substitutionof others in their steadis not in effect
"mak.ingan entry,"within the meaningof section5209,then,asno en,
try hasbeenmade,no otfenaehas beencommittedwhich is punishable
undereitbercountof theindictment.

The C9ntention on behillf of the defendantis that the indictment
merely chargesan alterationáof an entry previously madewhich was
correctwhen made,and that the statutehas not madeit an offenseto
alter an entry, eventhough.thebooksof the associationare therebyfal-
sified. As thereareno adjudicationsapplicableto the questionat issue
it must .bedecidedby a fair interpretationof the phrase"make any
falseentryt" andalsobya dueconsiderationof thepurposeof thestatute,
and the mischiefsintendedto beguardedagainst. In section5209 the
word "entry" is used �w�~�t�h referenceto books of account, reports,and
stl/.tements. Whenused in such connectionWebsterdefines the word
as"the act of making or enteringa record;" that is to say, theact of
�m�a�~�i�n�g�a .I;ecord of a fact or transaction. But in section5209 it is ob-
viously used to denotethe result of the act, ratherthan the act itself.
It signifies that which is written, be it words or figures, and if that
:which is sowritten misrepresentsthe fact or transactionwhich it wasin-
teuded.to authenticate,then it is a false entry, within the meaningof
the statute. When a personmakesan entry in books of account,the
actmay involve, and oftentimesdoesi:pvolve, an alterationof an entry
previouslymade; but theact doesnot loseits characteron that account.
An entry is Plade,notwithstandingthe fact that a previousentry is al-
tered. Adopting the definition before statedof the words"entry" and
" falseentry,"it appearsto me that a personmakesafalse entry, within
the meaningof the statute,who erasesoneor morefigures from a num-
beralreadywritten in a book of account,and writes otherfiguresin lieu
thereof,so that the fact intendedto be recordedisfalsified. I can see
nosubstantialdifferencebetweenerasingcertainfiguresof a number,and
writingdiffereJ;ltonesin their place,andmakingan entry every part of
which is in thewriter's handwriting. Theactin question,as I conceive,'
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maybeCorrectlytermedeitherthealterationof an entry or the making
of anentry. It mayappropriatelybesaidof suchanact that an"entry
has'beenmade"ratherthan"altered,"becausea newnumberis the re-
sult of the act, and for the reasonthat a new -record is ácreatedwhich
bearsditrerenttestimonyasto thefact or transilCtionintendedto be �a�u�~
thenticated. If attentionis paid to thepurposewhich underliesthe law
underwhich the indictmentis framed,thereis amplegroundto basean
inferencethat the constructionabove given is in aceordancewith the
legislative intent. The statutewas obviously enactedto preventbalik
officials and employesfrom concealingthe actual financialconditioriof
nationalbanking associations,by meansof a falsification.of any of the
booksof accountor statementsor reportswhich theyareby law required
to make; With this purposein view, it cannotbe supposedfor a �m�o�~

ment that the law was framed with a view of punishingpersonswho
madeoriginal false entries,and, at the sametime, of exemptingfrom
punishmentthosewho falsified correct'entriespreviouslymade,by eras-
ing figuresand substitutingdifferent onesin their stead. I think it is
too clearfor argumentthat congressintended,at least, to punish such
actsasaredescribedin the second,fourth, and sixth countsof the in-
dictment,.andI am furthermoreof the opinion that, by'theprohibiting
"the makingáof any false:entry," and imposing a penaltyfor so doing,
they haveusedlanguagefully adequateto that purpose.

For'the purposeof showing that congressdid not intend,by section
5209;'1.0 makeit anoffenseto alterentriesin the booksof nationalbanks,
my attentionwascalled, on the argument,to numeroUssectionsof the
RevisedStatutes,wherebyit hasbeenmadean offenseagainsttheUnited
Statesto alter public books,documents,and instruments,suchascourt
records,surveys,maps,patents,bonds,treasurynotes,powersof attor-
ney, money-orders,etc. An examinationof eachof those �s�e�c�t�i�o�n�s�~

5394, 5411,5414,5415,5416, 5418, and5463-shows,however,that
in every instancethe word "alter" was aptly used;'in every instance
therewasan apparentnecessityfor the useof the word" alter,"asit de...
scribedan actnotdistinctlycoveredor embracedbyanyprecedingword.
But in the:sectionunder considerationtherewas no apparentneedof
makinguseof any additionalwords or phrases. The sectionprohibits
everyofficer or employeof a national bank from making"any false �e�n�~
try in any book, report, or statement." The languageso usedwas suf-
ficiently comprehensiveto forbid a falsification of the books of a na-
tional bankin any manner,whetherit wasaccomplishedby an original
false entry or by changingan entryalreadymade. In either event it
would be necessaryto write in the books,-tomakean entry of some
sort,-andifthe words or figures so written falsified the fact or tran-
sactionintendedto beauthenticated,the actwould necessarilybewithin
the prohibitionof the statute.

As a further reasonfor sustainingthe demurrerit was suggestedthat
the acts describedin the second,fourth, and sixth counts may have
amountedto a forgery. I assumethat by this counselintendedto say
thatif the actamountedto a forgery defendantcannotbe punishedun-
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der �a�e�c�t�i�o�n�5�~�0�9�, although'the ad falls within the provisions of that
sectl\)n. With referenceto suchsuggestionit is sufficient to say that if
it be concededthat a falsification of the booksoranational bank, com-
mitted under suchcircumstancesas to amountto a forgery, could not
be punishedundersection5209, yet such concessioncannotavail the
defendanton demurrer, for the reasonthat the demurreradmits the
facts pleadedin the indictment; and as the offenseis there stated, it
clearly did not amountto a forgery. In re Windsor, 6 Best& S. 522,
10 Cox, Crim. Cas.118; Statev. Young,46 N. H. 266; 1 Bish. Crim.
Law. ¤ 586.

I think thedemurrershouldbe overruled,and it is so ordered.

SEIBERT CYLINDER OIL-CuP Co. 'V. MIOHIGAN LUBRICATOR Co.

SAME ". GRACE et ale

(Oircuit Oourt. B.IJ. Michigan. February8,1888.)

PATENTS FORINVENTION-APPLICATION FOR INJUNCTION-SUSTAINED PATENT-
EVIDENCE TO OVERTHOWPRESUMPTIONOF VALIDITY.

Upon an application for a preliminaryinjunction in anactionfor infringe-
mentof a patent,the validity of which hasábeensustainedin three former
suits,defendant,a witnessandparty in one of the former suits,corroborated
by one otherwitness,testifiedthat a machine�i�d�e�n�t�i�c�~�l with the oneusedby
him wasperfectedand in use more than two yearsprior to the issuanceof
plaintiff's patent,but admitted that he did not applyfor a patentfor more
than niue lears after perfectinghis invention, and the evidencetended.to
showthat the inventionaspatentedby him ditreredessentiallyfrom the one
originally.Dsed. Heidi. that this testimonynothavingbeenintroducedin the
former suits,doesnot establishprior invention and usebeyonda reasonable
doubt,so asto overcomethe presumptionarising from the issuanceof plain-
tiff's patent,supportedby threeadjudicationsin his favor.

In Equity. On motion to dissolvean injunctiiJri, and motion for �i�n�~
junction.

On motionsfor injunctionsundertheGates"Sight-FeedLubricator�P�a�t�~
ent, No. 138,243,of April 29; 1873. An interferenceproceedingwas
had in the patent-office,in 1880, betweenParshalland others,who are
strangerstoáthesesuits. The recordin the interferenceproceedingwas
stipulatedinto the caseof OilrOup Cb. v. Lubricator 00., 10 Fed. Rep.
677, in which the patentwassustainedon final hearing. Subsequently,
new defenseshaving arisen, a suit was commencedunder this patent
againstWilliam Burlingame,the agentof the Detroit Lubricator Co.,
andcounter-suitswerecommenced,bytheDetroit IJubricatorCo., against
the vendeesof the complainant. The prior proceedingsin the patent-
office and in the Phillips Ch8e werestipulatedinto this.Burlingame case.
Parshallwas again examined,and his alleged anticipation further in.
quiredinto, Thiscasewasarguedatlength,andtakenunderadvisement,
and, havingbeenheld underadvisementfor sevenm6nths,was settled,

v.34F.no.1-3


