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BaxNk or WiINONA v. AVERY e al.
. (Distriet Court, N. D. Misgsissippi, W. D, December 27, 1887.)

CoURTS—FEDERAL JURISDICTION—CITIZENSHIP—ACT OF MarcH 3, 1887.
‘Where the jurisdiction is founded only on the fact that the action is be-
tween citizens of different states, suit may be brought in the district of the
residence of either the plaintiff or defendang.

(Syllabus by the Court.)

On Motion to Dismiss.
W. V. Sullivan, for plaintiff,
Calhoun & Green, for defendants,

Hiwr, J. The question now presented for decision arises upon de-
fendant’s motion to dismiss the suit, for want of jurisdiction, as pro-
vided in thefirst section of the act of congress, approved March, 3, 1887,
amending:the act of 1875, in relation. to the jurisdiction of the circuit
and district courts of the United States as to the distriet in which suits
shall be brought, which section reads as follows a$ to where suits shall
be brought: “ No person shall be arrested in one district for trial in an-
other,-in any civil action before a circuit or district court, and no civil
suit shall be brought before either of said courts, against any person, by
any original process or proceeding, in any other. district, than "that
whereof:he is an inhabitant; but where the jurisdiction is founded only
on the fact that the action is between citizens of different states, suits
shall be brought only in the district of the residence of the plaintiff or
defendant.” . The plaintiff in this action is a citizen and resident of this
district; and the-defendants are citizens and residents of the state of
Louisiana, but sued in this distriet. This provision of this section has
not yet been construed by the supreme court of the United States, which,
when done, will settle the question for all the courts. I am not aware
‘of but two decisions of the circuit courts of the United States, so far un-
dertaking to construe this provision, of this section,—the first of which
is, the case of Yuba Co. v. Mining Co., 32 Fed. Rep. 183. The opinion
in this case was delivered by Judge Sawyer, circuit judge, and con-
curred in by Justice F1eLD, of the supreme court, and Judge Sasix, dis-
trict judge of California, holding that under this provision of this sec-
tion of the act of March 3, 1887, suit can only be brought in the dis-
trict of the residence of the defendant. The other case is that of Fulesv.
Railway Co.,32 Fed. Rep. 673, decided by Judge SHiras, district judge
of Towa, in the circuit court of the Northern district of Jowa. The high
.xegard I entertain for the judicial opinions of the judges who decided the
.case in California, would cause me to hesitate long before-coming to:a
conclusion differing from them, were it not that I am satisfied they over-
looked the last clause of this portion of this section, which, it appears to
.me, .contains an exception, or modification, of the first clause, where
-the jurigdiction is founded alone upon the fact that parties are citizens
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of different states; it-is either this, or the last clause is without meaning,
and we are not to presume that congress wduld putin a statute a clause
‘without intending to mean something by it. The argument in the
opinion of Judge SHmAs, in'the Towa case, which reviews the decision
in the California case, is so conclusive, to my mind, that suit may be
Dbrought in the district of the residence of either the plamtlﬁ' or defend-
.ant, when the jurisdiction is only founded upon the: citizenship of par-
ties to the action, that I do not believe it can be successfully contro-
verted, and therefore feel constrained to adopt this construction of this
provision of the act of 1887. The result is that the defendants’ motxon
to dismiss the cause must be overruled.

L

EVERHART o a’l ‘9. EVERHART.
(Ow"rcuit O'ourt S D. Micaunppa W D. February 10, 1888)

1 Coum's—li’nnnm J Umsmc'rmn—-AcmmN T0 ANNUL WILL o

‘A suit to annul a will asa muniment of tx}le, and to restrain the enforco-
ment of 4 decree admitting' it to’ ptb’bate, is' In essentia] Particulars a suit in
equity, and if by the law obtainihg in the State, customary or statutory, such
a suit can be meaintained in ong 'of.its eourts, whatever deslgnatlon that court
may bear, it may be maintained by orxgmal rocess in the circuit court of the
United States, if the parties ‘are’ citizens o different states, and the amount

" in controveray is suﬂlcient to glve: the clrcult court of the Umted States juris-
. diction: SR ‘ e ARSI TP )
2. BaMB. .

J unsdmtmn as to wills, and their probate a8 such -is neitber included nor
- excepted out of the grantof judicial powers to the courts of the United States.
So far ag it is e». parte, and mersly gdministrative, it is not.conferred, and it
cannot he exercised by them at,all, until in a cage at law or in equity its ex-
ercise becomes necessary to settlé a contrOVersy of which a court of the United
States may take cognizance by reason of the citizenship of the parties.

8. WiLL8—~VALIDITY AND REQUI$ITES—MISRISSIPPI STATUTES. = -

By the statntes of the state of Mississippi, g will, to pass title to real estate
to the devisee, must be made in writing, and sighéd by the testator or testa-
trix; or by some other person in his or her presence, and by his ot her express

-direction, and, if not wholly written:and subscribed by the testator or testa-
. trix, it must be attested by two or more credxble witnesses, in the presence of
the testator or testatnx. , ]

(Syllabus b;y tha 'Qourt.)

1

In Equity.  On demurrer to bill.
Frank Johnston and Yerger & Yerger, for complainants
Calhoun &' Green and McC’abe &' Anderso'n for defendants

Hrmy, J.° The questmns now: presented for decislon arise upon the
demurrer of the defendant to complainants’ bill,-4nd, by request of both
parties, upon the sufficiency of the proof to establish the will upon the ex

' parte evidetice of the subscribing witnesses exhibited with'the paper writ-
“ing purporting to be the will of the decedent, exhibited with the bill.
"The bill in substance alleges that M. Everhart dled in Issaquena. county



