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erue should,1:ie preserved until 'final decree. The following order may
be entered on,theminutes, and process issue accordingly:
This' cause, came on to be heard before DON A. PAHDEE, 'Esq., circuit jUdge

in chambers, ,on the motion of the ,complainants for an injuQction pending the
suit an,d for./lo receiver, after. due to the was argued by
H.,Farrar, Esq., and by Brady &I Ring for

thlidefeildants; when, considering offeredaud the,reasons tiled,
it is ordered that ,an injunctionpendpnte Ute issue herein. uommanding and
enjoiiling the defendants, the mayor,aldermen, and inhabitants of the city of
Houston, and George R. Bringhurst; secretary and treasl1rer of said city of
Houston, and each of them. fromdl:verting directly or indiri;lCtlyany •portion
of rents, Pevenues, tolls, incOIne,i'tmdreceipts of the market-house and
Ularket-houses of the city from the market-house bond fund, as

andprovided for inthe ,otdinance passed November 11, 1871, and
approved by the mayor Novetqber 13,,1871, authorizing and prOViding for the
issue of bonds for improving the pUblic market, and from using or setting
apart said rents and revenues, tolls <imd income for any other fund or pur-
pose than tbe market-house 'bond fund: prov:ided in said ordinance, and from
using .0I'spplyingsaid fund accrued an4to accru.e in any
otherwayQr tll8nner than for the of inttlrest, !,nd to create a sinkingas pro'vided in a.tiy of the
CIty of Houston to the contrary notwithstanding. ThiS 'iHjunctiOn to take the
place of the restraining order her.etofore issued in this cause. The matter of
appointing a receiver iIi this cause is continued indefinitely.

YOUNG ",.WHEELER et ale

'(Circuit Oourt, D. Oolorado. March 16.1888.)

1.FRAUDS.,STAlrUTE OP-AGIUl!l!liMENTS RELATING TO LAND-PARTNERSHIP.
AbiU il) eqUity, by one claiming to be a partner, to obtain. a conveyance of

an interest in lands on the ground that they belonged to a partnership formed
,for bUY1.. ..ng.· and selling r8al estat.e, ,W.hieh alleges 'that the. partnership was
formed llothby means of. convllJ.:sations and by letters. is demurra-
ble, assl1ch partnership caMot p6 ,formed by parol.

2. PARTNERSHIP"':"POWER OF PA:aTil':ER TO BIND THE FIRM.'
A billbjr'oneclaimingto be a partner, to obtain conveyance of an interest

in l.and claimed to be partnership l.lWd, which alleges that the partnershipwas
formed fqrcthe purpose of buying, and selling land. dges not state a cause of
, action $gainst a vendee of one of the alleged partners; since, if the vendorwas
a partner, he had authority to sell the land.

In Equity. On
V. D. Markham andL.M.,Outhbert, for complainant. '
Goo. J'.lBoal, for defendant Wheeler.
L. S.lJiiwn" for defendant company.

HALLETf.r, J. Suit was brought by Har.vey Young against Jerome B.
Wheeler to obtain a conveyance of an interest in certain lands. Plaintiff
alleges that in the latter part of the year 1882, and the part of the
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year 1883, heenteredinto.an agreement with ihe'defendant for a
nership, the object of which was to secure title to lands, and to dispose
ofsuch lands. He states that "your orator is unable to state the exact
date of the making of the said agreement of partnership. for the reason
that the subject of said partnership agreement was not embodied in any
formal partnership agreement in writing, but was discussed and agreed
upon by your orator and the said defendant from time to time during
said period, both from alldby mea,ns of personal conversations held be-
tween your orator, and by letters written and interchanged between your
orator and the said defendant during said period; but that the terms and
<londitions of said partnership agreement were fully settled and agreed
upon by and between your orator and the said defendant from and dur-
ing said interviews and letters as aforesaid." From this statement it ap-
pears that the agreement was formed by a conversation between the par-
ties, and to some extent by .letters passing between them. How much
of it may be shOwn in writing, and how much expressed in the acts and
words of the parties, without writing, does not appear. After this bill
was filed, and Mr. Wheeler, the defendant therein, answered, the Grand
River Coal & Coke Company was brought into the case by supplemental
bill, as the grantee of Mr. Wheeler of certain lands, the plaintiff seeking
the same relief against the company as against Mr. Wheeler. That com-
pany has filed a demurrer to the bill, the principal point in which is
that the agreement, as stated in the bill, is within the statute of frauds,
as not being in writing; and the fact appears to be as contended by the
defendant in respect to that matter.
From the clause which I have read from the bill it may be that the

greater part of the agreement is dependent upon the parol understanding
and agreement orthe parties, and very little of it can be shown in the
letters to which reference is made. If it be taken to be a partnership as
alleged by the plaintiff, for buying lands, in which the plaintiff was to
have an interest, although the title thereto should be taken in the name
of the defendant Wheeler, the agreement would, if shown, tend to estab-
lish a trust on the part of Wheeler in respect to these lands for the plain-
tiff; and that cannot rest in parol under the statute. It is unnecessary
to comment upon the statute or upon the point made in the demurrer at
any length, because this is a question which is considered in the books,
in several cases, and in the text-books. Smith v. Burnham, 3 Sum. 435,
is a leading authority upon the question, and fully in point in respect
to the agreement here stated.
It is to be observed also that if this was, as alleged by the

a partnership for buying and selling lands, that the sale of these lands to
the Grand River Coal & Coke Company-the defendant making this de-
murrer-was apparently within the terms of the agreement; and Mr.
Wheeler having authority to make sale of the lands, and having done so
to defendant company, the plaintiff would be in no position to demand
anything from the company itself. Upon the terms of the agreement, if
it be valid, he may claim an accounting from Mr. Wheeler in respect to
the proceeds of the land,but for the land itself, if the partnership con-
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templated a sale of the lands as well as a purchase of them, he could
make no claim upon the vendee.
Upon these grounds the demurrer of this defendant to the bill is sus-

tained.

'lEN CASES, etc., (GUIET, Claimant,) v. UNITED STATES.

(Oircuit Oourt, S. D. New York. December 29, 1887.)

INTERNAL REVENUE-SEIZURE OF LAND-WRIT OF ERROR-PROCEDURE ABOVE.
Upon a writ of error to the circuit court from a judgment of the district

court, dismissing a seizure made upon land for want of prosecution. the cir-
cuit court, under Rev. St. U. S. $I 636, has only power to reverse, affirm, or
modify the judgment of the district court, and a jndgment by the circuit
court, affirming the district court and dismissing the action, will be set aside.

At Law. Motion to vacate judgment.
Edward K. Jones, for the motion.
Abram J. Rose, Asst. U. S. Atty., opposed.

WALI,ACE, J. The ',frit of error in this suit was dismissed for want
of prosecution, and thereupon a judgment of condemnation and forfeit-
ure, affirming the judgment of the district court, was entered in this
court. The present motion to vacate the judgment is made in the in-
terests of the."sur(,tiesof the claimant, and it is insisted that the judg-
ment is irregular, if not void, because, upon a writ of error in such a
suit, the record is not removed from the district court, and, upon an af-
firmance or reversal of the judgment by this court, the proceedings should
be remitted to the district court, with instructions to render the proper
judgment. The point is well taken. In seizures made upon land the
district court proceeds as a court of common law, according to the course
of the exchequer on information in rem, and the trial of issues of fact is
to be by jury. In seizures made upon navigable waters the court sits as
a court of admiralty and the trial is to be by the court.' The Sarah, 8
Wheat. 391. While the form of information and of the judgment is the
same in both classes of cases, the mode of review and the incidents of
the review are wholly distinct. In the former the mode of review is by
writ of error, and the case is presented by bill of exceptions. In the
latter the mode of review iaby appeal. Upon an appeal the decree
from which the appeal is taken is superseded and vacated, and a new
trial had in the appellate court; and the res forming the subject-matter
in dispute, the funds in the court below,and the stipulations of the
sureties, are transmitted to the appellate court; and the judgment pro-
nounced by that court is practically an original judgment in which the
court awards process to execute its decree. Upon such an appeal, prior
to the act of 1872, the circuit court had no power to remit its proceed-
ings to the court below. Since the act of June 1, 1872, (17 St. at


