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templated a sale of the lands as well as a purchase of them, he could
make no claim upon the vendee.
Upon these grounds the demurrer of this defendant to the bill is sus-

tained.

'lEN CASES, etc., (GUIET, Claimant,) v. UNITED STATES.

(Oircuit Oourt, S. D. New York. December 29, 1887.)

INTERNAL REVENUE-SEIZURE OF LAND-WRIT OF ERROR-PROCEDURE ABOVE.
Upon a writ of error to the circuit court from a judgment of the district

court, dismissing a seizure made upon land for want of prosecution. the cir-
cuit court, under Rev. St. U. S. $I 636, has only power to reverse, affirm, or
modify the judgment of the district court, and a jndgment by the circuit
court, affirming the district court and dismissing the action, will be set aside.

At Law. Motion to vacate judgment.
Edward K. Jones, for the motion.
Abram J. Rose, Asst. U. S. Atty., opposed.

WALI,ACE, J. The ',frit of error in this suit was dismissed for want
of prosecution, and thereupon a judgment of condemnation and forfeit-
ure, affirming the judgment of the district court, was entered in this
court. The present motion to vacate the judgment is made in the in-
terests of the."sur(,tiesof the claimant, and it is insisted that the judg-
ment is irregular, if not void, because, upon a writ of error in such a
suit, the record is not removed from the district court, and, upon an af-
firmance or reversal of the judgment by this court, the proceedings should
be remitted to the district court, with instructions to render the proper
judgment. The point is well taken. In seizures made upon land the
district court proceeds as a court of common law, according to the course
of the exchequer on information in rem, and the trial of issues of fact is
to be by jury. In seizures made upon navigable waters the court sits as
a court of admiralty and the trial is to be by the court.' The Sarah, 8
Wheat. 391. While the form of information and of the judgment is the
same in both classes of cases, the mode of review and the incidents of
the review are wholly distinct. In the former the mode of review is by
writ of error, and the case is presented by bill of exceptions. In the
latter the mode of review iaby appeal. Upon an appeal the decree
from which the appeal is taken is superseded and vacated, and a new
trial had in the appellate court; and the res forming the subject-matter
in dispute, the funds in the court below,and the stipulations of the
sureties, are transmitted to the appellate court; and the judgment pro-
nounced by that court is practically an original judgment in which the
court awards process to execute its decree. Upon such an appeal, prior
to the act of 1872, the circuit court had no power to remit its proceed-
ings to the court below. Since the act of June 1, 1872, (17 St. at
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Large, 196; Rev. St. § 636,) the circuit court may now affirm, mod-
ify, or reverse admiralty appeals. Upon reviews by writ of error to the
district court the circuit court is to re-examine and reverse or affirm the
judgment, (Rev. St. § 636;) and by section 636 may also modify or di-
rect such judgment to be rendered by the district court as the justice of
the case may require. The latter section is not to be construed as in-
tended to make an unnecessary and inappropriate innovation upon the
existing practice.
The present judgment seems to have been entered upon the theory

that the record has been removed out of the district court, and is now in
this court. This is a misapprehension. Upon the remO-val of a cause
by a writ of error, the record, the fund, the stipulations, and the res re-
main in the district court, and this court acts upon an authenticated
transcript of the record, an assignment of errors, and a prayer for re-
versal, with a citation to the adverse party. Rev. St. § 907.
The right of the sureties for the claimant to have a judgment, to which,

upon payment of their stipulation, they may be entitled to become sub-
rogated, entered by the proper courts, and in the proper form, is a mat-
ter of substance. It is by no means clear that the party cauE\ing an ex-
ecution to be levied upon the judgment as it now stands would be pro-
tected. The motion is therefore granted.

HENRY v. BOND.

Oourt. S. D. Mississippi, ll'. D. January Term, If:!88.)

MASTER AND SERVANT-RISKS OF EMPLOYMENT-CONTRIllUTORY NEGLIGENCE.
Plaintiff bad been for five years foreman in cbarge of tbe switcb-engine in

the yard of the defendant railroad. For two years previous to the injury com·
plained of the railroad had used cars with what are called "aprons" on tbe
sides and ends of fiat or platform cars. These aprO:l cars have a plank of
some inches wide projecting over the ends and sides so that wben the ends
come together the floors meet. or nearly so, and to enable them to be coupled
a space is left over the coupling appliance instead of on the sides. The coup-
ling is not so convenient, and, when done by getting under the cars, is at·
tended with more risk than in ordinary cars. On the day of the injury com·
plained of,in obedience to the orders of the yard-master. plaintiff proceeded,
after dark, to shift the cars. The first car approached was one of those apron
cars. His lantern not giving a good light he did not distinguish this from an
ordinary flat car. and was standing on the apron of the engine. as he usually
did in coupling an ordinary flat car, when he was struck by the apron and se-
verely injured. Held, that it was his duty to use all necessary caution to as-
certain the kind of car he was coupling, and, having failed to do so, he could
not recover.!

At Law. In action for damages.
Action by appellant, William Henry, employe of Vicksburg & Merid-

ian Railroad, to recover for injuries received while in the employ of rail-
road against F. S. Bond, receiver.

I See note at end of case.


