
HENRY V. BOND. 101

Large, 196; Rev. St. ¤ 636,) the circuit court may now affirm, mod-
ify, or reverseadmiraltyappeals. Upon reviewsby writ of error to the
district courtthe circuit court is to re-examineand reverseor affirm the
judgment,(Rev. St. ¤ 636;) and by section636 may also modify or di-
rect suchjudgmentto be renderedby the district court as the justiceof
the casemay require. The latter section is not to be construedasin-
tendedto makean unnecessaryand inappropriateinnovation upon the
existingpractice.

The presentjudgmentseemsto have beenenteredupon the theory
that the recordhasbeenremovedout of the district court,and is nowin
this court. This is a misapprehension. Upon the remO-val of a cause
by a writ of error, the record, the fund, the stipulations,and the res re-
main in the district court, and this court acts upon an authenticated
transcriptof the record, an assignmentof errors,and a prayer for re-
versal,with a citation to the adverseparty. Rev. St. ¤ 907.

Theright of thesuretiesfor theclaimantto havea judgment,to which,
upon paymentof their stipulation,they may be entitledto becomesub-
rogated,enteredby the propercourts,and in the properform, is a mat-
ter of substance. It is by no meansclearthat the party cauE\ingan ex-
ecutionto be levied uponthe judgmentas it now standswould be pro-
tected. Themotion is thereforegranted.

HENRY v. BOND.

Oourt. S. D. Mississippi, ll'. D. JanuaryTerm, If:!88.)

MASTER AND SERVANT-RISKS OF EMPLOYMENT-CONTRIllUTORY NEGLIGENCE.
Plaintiff badbeenfor five yearsforemanin cbargeof tbe switcb-enginein

theyardof thedefendantrailroad. Fortwo yearspreviousto theinjury comá
plained of the railroad had usedcarswith what arecalled"aprons"on tbe
sides and ends of fiat or platform cars. TheseaprO:l carshavea plankof
some incheswide projecting over the endsandsidesso thatwben theends
cometogetherthe floors meet.or nearlyso,andto enablethemto be coupled
a spaceis left over the couplingapplianceinsteadof onthesides. Thecoup-
ling is not so convenient,and, when done by getting under the cars, is atá
tendedwith more risk than in ordinarycars. On the day of the injury comá
plainedof,in obedienceto the ordersof the yard-master.plaintiff proceeded,
afterdark, to shift the cars. The first carapproachedwasoneof thoseapron
cars. His lanternnotgiving a goodlight he did not distinguishthis from an
ordinaryflat car. andwasstandingon the apronof the engine.as he usually
did in couplingan ordinaryflat car, whenhe wasstruckby the apronandse-
verelyinjured. Held, that it washis duty to useall necessarycaution to as-
certainthe kind of carhe wascoupling, and,havingfailed to do so, he could
not recover.!

At Law. In actionfor damages.
Action by appellant,William Henry,employeof Vicksburg& Merid-

ian Railroad,to recoverfor injuries receivedwhile in the employ of rail-
roadagainstF. S. Bond, receiver.

I Seenoteatendof case.
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'. Wade Young.for petitioner.
Birchett.and Gilland. for receiver.

The questions.now presentedfor decisionariseuponthepe-
tition of William Henry v.F. S. Bond, Receiver,answerand proof, from
which the following facts appear: The petitionerwas,andhad beenfor
five years,theforemanin ohargeof theswitch-enginein the yard of said
railroadin Vicksburg, in movingcars,makingup trains, etc. Fortwo
yearsprevious to May. 13,1887,said receiver, by his employes,had
usedon said railroad andthe railroadsconnectedwith it, carswith what
arecalled"aprons" on the sidesandendsof flat or platform cars,used
mostly in constructiontrains, for moving earthandother materials,but
whennot soused,were usedfor thetransportationoflumber,cotton,and
other freight transportedon theo.rdinaryflat cars,as the latter cars are
used. These"apron cars." as they are called, have a plank of some
incheswide projectingover the endsand sidesof the car, so that when
the carscometogetherthe floors meet,or nearlyso, but, to enablethem
to be coupled,a spaceisleft overthecouplingappliance,insteadofonthe
sides,asin ordinaryflat cars. Theymayalsobecoupledbygettingunder
them, The coupling is not so convenient,and is, whengetting under
thecars,attendedby somemorerisk thanin ordinaryflat cars. On the
13thof May, 1887,thefreight train wasonehourlatein arriving in Vicks-
burg. The yard-master,underwhoseordersthe petitioner was acting,
directedthepetitionerto shift the carsin the train so as to preparethose
going over the river to the Vicksburg, Shreveport& Pacific Railroad,to
movesoonin the morning. To perform this service,the petitionerpro-
ceeded,after dark, to shift the carsin the train,and proceededwith the
switch-engineto the train. The first car approachedwas one of these
aproncars. His lanternnot giving a goodlight, he did not distinguish
this car from an ordinaryflat car, and wasstandingupon the apron of

. the engine,asheusuallydoesin couplingto an ordinaryflat car, when
he struckthe apronor plank, and was severelyinjured, and
it is to recoverfor theseinjurieshefiled his petition, allegingthat it was
throughthe negligenceand wrongful conduct of the defendantand his
employesthat he receivedtheseinjuries. Whetherthis is soor not, is
the questionto be determined.

Theservicein which thepetitionerwasengagedis recognizedasa very'
dangerousone,andfor whichextracompensationis demandedandpaid.
Thosewho engagein it arepresumedto knowtherisk and to assumeit.
They arealsopresumedto know that cars of various constructionand
modeof coupling,will passover the road, and be coupled and handled
by them, and that it will be their duty to undel'standthe risk, and take
upon themselvesthe responsibilityof performingthis service,andtaking
careof themselvesin its performance. The petitioner knew that these
cars were1?eingused on thesetrains, and alsoknew the modeandap-
pliancesfor their beingcoupledwith eachother, or with the engine,or
with other cars. It was his dnty to useall necessarycautionto ascer-
tain the kind of car with which the couplingon occasionwas to be
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made. This, I am of opinion, the proof showshe failed to do, hence
theinjurieswhich hereceived,whichareto beregrettedjbutI cannotfind
from the proof that the receiveror his employesarein any way responsi-
ble for it. If the petitionersupposedthesecars were too dangerousto
beusedon thesetrains, he shouldhavesonotified the receiver,or other
properofficer of the road, andif they were continued,should have left
the employment;but no suchcomplaintis shown. Evenwhenthe ma-
chinery and appliancesare defective,if the defectis known to the em-
ploye,andhe continuesin the employment,and takel:l the risk, andes-
pecially when he makesno complaint,he cannotrecoverfor injuries re-
ceivedin consequenceof suchdefect; but in this caseno defectis shown
or complainedof.

The decidedcasesreferredto by the learnedcounselfor thepetitioner,
whenexamined,are found not to beapplicableto the facts in this case.
Thequestionsherepresentedundersimilarcircumstanceshaveoftenbeen
beforethe courts,stateand federal,and, so far as I am informed,have
been-decidedagainstthe claim of the employe,and was perhapsnever
moreexhaustivelyconsideredthanby JudgeCOOLEY in the caseof the
Railroadv. Smithson,45 Mich. 212, 7 N. W. Rep.791,sinceconsidered
the settledrule on this question.

The result is that theprayerof the petitionermustbe denied,andpe-
tition dismissed. .

NOTE.
MASTER AN:o SERVANT-RISKS Oll'.EMPLOYMENT. As betweena railroadcompanyand

its employes,the companyis required to exerciseonly reasonableand ordinarycare
and diligencein the selectionof machineryand instrumentalitiesfor theoperationof
its railroad. It is not necessarilynegligentin theuseof defectivemachinery,which is
not obviously defective. Railroad Co. v. Wagner,(Kan.) 7 Pac. Rep. 204; Railroad
Co. v. Ledbetter,(Kan.) 8 Pac.Rep.411. An employeris not bound to furnish the
safestmachinery,nor to providethesafestmeansfor its operation,in orderto escape
liability for injunes resultingfrom its use. If themachinerybeof anordinarychar-
acter,andsuchas,with reasonablecare,canbeusedwith no moredangerthanis rea-
sonablyincidentto thebusiness,it is aU thatcanberequired. Rummell v.Dillworth,
(Pa.)2 Atl. Rep.855 andnote. The fact that cars,which a brakemanis requiredto
connect,havedraW-headsdifferent in make,style,and construction,which factcon-
tributesto aninjury receivedb1 thebrakeman,IS heldnot to oonstitutenegligenceon
thepartof thecompany. The Increasedrisk arising from theuseof carswith draw-
headsof different.makes.,isonewhich the employe on entering.the service.
Woodworthv. RailwaylJo., 18 Fed. Rep.282; Kelly v. Railroad Co., (WIS.) 23 N. W.
Rep.890. In general,as to theruleswhichdeterminethe risks assumedby a servant
011 serviceof h!s employer.l.,.andwhathavebeenheld to be risks,see
HeWItt v. RailroadCo., (Mwh.) 34 N. vv. Rep.65t and note; Brown v. Railroad Co.,
(Iowa,) 21 N. W. Rep.193; Piquegnov. Railroad\)0., 17.N. W. Rep.282; Railá
road<:'0. v. Bradford, (Tex.) 2 S.W. Rep.595; Scottv: RailroadCo., (Or.) 13 Pac.Rep.
98; Hlckeyv. Taafre,(N.Y.) 12N. E. Rep.286; Wuotillav. LumberCo., (Minn.) 33N.
W. Rep.551.
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HALT.. et al. "'. WEAVER.

(Circuit Cowrt, D. Oregon. February 29,1888.)

I

. 1. PRINCIPAL AND SURETY-SURETY OR GUARANTOR-BOND TO SECURE AnvANCES.
A person who executes a bond with another as his surety, conditioned for

the payment of moneys advanced to the principal by the obligee therein, is a
surety, and not a mere guarantor, and is not entitled to notice of the accept-
ance of the bond by the obligee. . .

2. SAME-ALTERATION OF INSTRUMENT--PROCURING ATTESTATION TO SIGNATURE
OF SURETY.
When a person executes a bond as surety, and leaves it with his principal

for delivery to the obligee, and before doing so the former procures a person
to attest the signature of the surety, who is not authorized to do so, such at-
testation is not an alteration of the instrument that impairs or affects its value
as an instrument of evidence in the hands of the obligee, because it was made
before delivery.l

(Syllabu8by the Gourt.)

At Law. On motion for new trial.
L. B. 000;, for plaintiffs.
EdwardB. Watson,for defendant.

DEADY, J. On December 23, 1886, the plaintiffs, citizens of the
state of Illinois, and doing business in Chicago, under the firm name of
T. W. Hall & Co., commenced this action against the defendant, George
Weaver, a citizen of Oregon, of ;Hans Weaver, deceased,
to recover the sum of $8,503.09, with interest from said date, as and for
IDoney theretofore advance,d to W..F. Owens on the security of the bond
of said Han!' Weaver.
On the trial it was admitted' that since the comtuencement of the ac-

tion the plaintiffs had received from parties to said bond the sum of
$3,663.10 on said demand, and the jury found a verdict for the plaintiffs
for the remainder, $4,839.99, for which sum, with $171.20 costs and
disbursements, the plaintiffs had judgment.
. The defendant now moves for a new trial, and it will be necessary to
a proper understanding of the matter to make a brief statement of the
case.
It is alleged in the complaintthat on January 7, 1886, the plaintiffs

and W. F. Owens entered into an agreement whereby Owens was to pur-
chase wool in Oregon, and consign the same to the plaintiffs for sale at
Chicago, and on the receipt of a consignment of wool or an agreement to
consign, together with a note equal to 10 cents a pound of said wool,
the plaintiffs were to advance money to Owens on his drafts, to enable
him to purchase wool; that in consideration of said undertaking on the
part of the plaintiffs, said Owens as principal, and Robert Phipps, Noah
Cornutt, and Hans Weaver as sureties, all of the county of Douglas and

IOn the subject of the alteration of written instruments. see Da,is v. Eppler, (Kan.)
16 Pac. Rep. 79B, and note.


