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BeaiL et al. v, Citry oF LEAVENWORTH.
(Circuit Uourt, D, Kansas. February 29, 1888.)

JUDGMENT—AOCTIONS ON—DEATH OF OWNER—LIMITATiufS,

In Kansas a judgment does not become dormant ai the death of the owner,
and an action brought thereon by his executor, more than one year after his
death, but within one year after it became dormant, is not barred by Code
Civil Proc. § 440, whlci provides that a judgment can only be revived, or
made the basis of an action, within one year after it becomes dormant.

At Law. Action on judgment.
Rossington, Smith & Dallas, for plaintiffs.
Wm. C. Hook, for defendant.

Foster, J. This is an action brought by John A. Beall and Charles
W. Sloane, executors of Henry W. Benham’s estate, on two judgments
recovered by their testator in this court against. the city of Leavenworth.
The first judgment was recovered on the 1st day of December, 1877, for
$586.20 and costs, which judgment was revived on the 29th day of No—
vember, 1882, The second judgment was recovered on the 30th day of
November, 1880, for $3,159.11 and costs. Benham died about the 9th
day ;of June, 1884 and shortly thereafter letlers testamentary were is-
sued to his executors, and they brought this suit on the 18th day of
December, 1885. Defendant sets up as answer to plamtlﬁ's claim that
it is barred by the limitation of the statute for reviving or instituting suit
on a judgment,

At the time of Benham’s death, neither judgment had become dormant,
under section 445 of the Civil Code of Kansas, but it seems the latter
judgment had become dormant 20 days before this suit was brought,
unless proceedings in mandamus had the effect to save it, as would the
issuing of an execution. However that is not material. If the testator
were alive, and had instituted this suit, there could be no question but he
could maintain it. Burnes v. Szmpsmz, 9 Kan. 658; Kothman v. Skaggs,
29 Kan. 6; Baker v. Hummer, 31 Kan. 825, 2 Pac. Rep 808. In the
cases above cited, the supreme court has repeatedly held that a judgment
creditor may, if he choose, make his judgment the basis of an action,
(within the time limited for a reviver of the same,) instead of reviving
by motion and notice under the Code. Itappears from the terms of the
statute, as well as decided caseg, that this can only be done within a
year, without the consent of the opposite party. Scroggs v. Tutt, 28
Kan. 181; Angell v. Martin, 24 Kan. 3834, Now, let us see what may
be done in case of the death of a party to a judgment. Section 439,
Civil 'Code, reads as follows:

“If either or both parties die after the judgment and before satisfaction
thereof, their representatives, real or personal, or both, as the case may require,
may be made parties to the same in the same manner as prescribed for reviv-
ing actions before judgment, and such Judgment may be rendered and execu-
tion awarded, as might or ought to be given or awarded against the replesent-

atives, real or personal, or both, of such deceased party.”
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The judgment does not become dormant, within the meaning of sec-
tion 445, by the death of the judgment creditor. It ‘does not cease to
be a lien on the estate of the judgment debtor. It is not necessary to
revive it as a'dormant judgment under section 440. Tt comes to the
hands of the executor or administritor as an asset of the estate; and the
statute provides that he-may be made a party to the same. It comes to
his hands clothed with hlgher attributes than a mere chose in action,
like a note or account. He is given a year in which he may apply to
the court rendenng the judgment and be substituted or made a party
plaintiff, in the place and stead of his testator or intestate. That being
done, he may issue execution; or, if it becomes dormant, he may
revive it. But if he fails within the year to be made a party to the
judgment record, he has lost his right in that behalf, and the judgment
can only be made the basis of an action under the common law, and
‘that within the time prescribed by the statute,—the same time within
which the judgment creditor could have brought the action, In Burnesv.
Simpson, 9 Kan. 658, it is forcibly implied, to say the least, that the sixth
subdivision of section 18 of the Code would fix the period of limitation,
whi¢h would have been five years from the time the right of action ac-
crued i. ¢., from the date of the judgment; but in the later decisions of
‘the supreme court of Kansas, it has been decided that the statute referred
to does not fix the time within which the judgment creditor may bring
‘higaction. He may bnng his suit at any time within the year after the
Judgment becomes dormant’ by a fallure to issue executiori. That might
be within six years or smty years from the rendition of the judgment.
The date of the judgment is immaterial, but the date of its becoming
dormant is all-important. Kothman v. Skaggs, 29 Kan 6 Baker v. me—
mer, 81 Kan. 325, 2 Pac. Rep. 808.

- It cannot be necessary to cite authonty to the point that the represént-

ative of a deceased person has the same period in which to bring siit
_that his' testator or intestate would have had. It therefore necessarily
follows that, as the first judgment had not become dormant, and' the
second judgment had beep dormant but a few days, this suxt is not barred
and Judgment must go for plamtlffs.

Dows . TOWN oF Ermwoob.
(C’zrcmt Court, N D. Iilinots, February 29, 1888)

1. Coxs'rrru'rxonn LAW—TITLEs OF LAws—Rumow COMPANIES—-MUNICIPAL

AIp.
' -Act TIL April17, 1869, (3 Priv. Laws 26th Gen. Assetn. 878,) had for its ob-
Ject the: legallzamon of an election beld in the town of- Elmwood in Peoria .
.- county, on. March. 18, 1869, at which it waa voted to:subseribe: for and. take
$40, 0 of the capital stock ,of & certain railroad over and above the $33,000
which was on the same. day subscn‘bed for and taken in accordance with the
provisions of the charter of thie sajd company..” These facts all appeared in
the body of the statute, but the titlé was simply “An act to legalize a certain



