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per cent. ad valorem,upon the actualvalueof the same." If therewere'
.nothingherebut thisstatuteto be interpreted,I shouldfeel no hesitancy
whateverin holdingthatthisphraseologyimportsthatwhentheseboxesor
<loveringsareconstructedupona planwhich facilitatesand contemplates
otherusein connectionwith their contentswhile suchcontentsarebeing
themselves used,theyaredesignedfor a useother than in transportation
to the United States. Under such a construction,if I did not direct a
verdict for the defendant,he would certainlybeentitled to go to the jury
asto whethertheyfound theseparticulararticlesfairly within thetestof
a doubleuse. But thatis notall thatthereis here. Thesupremecourt,
upon mostelaborateargument,andwith greatcare,haveconsideredthis
entiresubject,and havedeliveredan opinion in Oberteufferv. Rpbertson,
116 U. S.499, {) Sup.Ct. Rep.462. Theythereinterpretor paraphrase
this provisowhich I havereadasfollows: "This," saysthecourt,mean-
ing the proviso, "implies that if theboxesor coveringsof any kind are
not of a materialor form designedto evadeduty thereon,and are de-
$ignedto beusedin thebonafide transportationof thegoodsto theUnited
States.they arenot subjectto duty" With all duerespectto thelearned
judgewhowrotethisopinion,I think thathis paraphrasegoes�b�e�y�o�n�~ the
text or the intentof the statute;for while the statuteprovided that if
therewasa usefor theseboxesdesignedotherwisethan for transporta-
tion, althoughtheusefor transportationwasalso designed,they should
pay duty, the paraphrasewould relievethemfrom thepaymentof duty,
althoughthey might be, andwere,generally,put to anincidentalUf:\fJ in
-connectionwith their contentsotherthanthatof transportation,provided
they werebonafide usedfor the purposeof transportinggoods. .Still,
that is theopinion of the supremecourt, and it is controllinghere,and
I shall follow it.

Thejury will rendera verdict for the plaintiff, pursuantto the direc-
tion of the court, for $407.27,with interest.

�C�O�J�.�L�I�~�l�:�l v. WHITEHEAD et al.

(Oircuit Oourt, D. Oolorado. March 5, 1888.)

LmEL AND SLANDER-SLANDER OF TITLE-DAMAGES-WEIGHT AND SUFFICIENCY
OF EVIDENCE.

In an action for defamingone'stitle to land causedby filing for record a
claim to haveit conveyed.evidencethat the plaintiff was therebyprevented
from selling the land. andusing the proceedsin his business.is sufficient to
supporta verdict for substantialdamages,without further proof of special
damages. ,

At Law. Motion for new trial
R. D. ThorriJpson, for plaintiff.
B. F. Montgomery,for defendant.

HALLETT, J. Defendantsarereal-estatebrokersin Denver. Plaintiff
residesat KansasCity. in thestateof Missouri,andownsa tract of land
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nearDenver. In the earlypart of last year defendantsapplied to plain-
tiff to purchasethe land, and negotiationsfollowed, which resultedin a
propositionby the plaintiff to sell the land for $15,000. To complete.
the transaction,plaintiff sentto the,UnionBank of Denvera deedto be
delivered;to defendantson paymentof the,$15,OOO,providedsuchpay-
ment should be made on the 5th day of March. 1887. Defendants
claimed´.> havediscovered�~�o�m�e �d�e�f�e�~�t�. i.n the title, and.did �~�o�t �t�a�~�e the
deedon that day, but apphedto plamtIff for further time m whlCh to
examinethe title, and this requestwas refused. On the 7th day of.
March. 1887,defendantsfiledjnthe.office oithe recorderof deedsa pa-
perwhich wasduly recorded,as.follows:

"Know all menbythesepresents.that whereas,on or aboutthe 28thdayof
February.A. D. 1886,Andrew W. WhiteheadandEdwinK. Whitehead.con-
stituting the firm of WhiteheadBrothers,of Arapahoecounty.Colorado.bar-
gainedfor andboughtof SewellG. Collins the undividedhalf of the easthalf
of the north-eastquarter.andthe llnqivided half of.thenorth-westquarterof
the.north-eastquarter.all of section23, township4 south.of range68 west,
Arapahoecounty.Colorado/fortbesumandpriceof $15,000.which sumand
pricesaidSewellG. Collins agreedto acceptin paymentin full for saidabove-
describedland,andto conveythesameby'goodand sufficientwarrantydeed
to said WhiteheadBrothers.or assigns.andwhereassaidWhiteheadBrothers
arereadyandwilling to comply With,their part of said contract,and accept
warrantydeedto saidland uponthetermsagreedupon,and pay thereforthe
saidsumagreedupon,andhavemadetenderthereofto saidSewellT. Collins.
anddemandedconveyanceof saidIiuidsasaforesaid: Now. therefore,thiswill
give noUet! thatsaid'WhiteheadBrothersclaim the right t.o enforcesaidcon-
tract to conveysaidlandsasaforeSaid.andfor damagesfor failureof saidCol-
lins to carryout saidcontract;áandthis statementof claim is filed for recor!!
in the office of thacountyclerk andrecorderof saidcountyto theendthata
claim andlien may be created.andexist upon and againstsaid landsherein;
before�d�e�s�c�r�i�b�~�d for theenforcementof saidcontract.or for damages.or for
both. I , 'ANDREW WaITEHEAD. [Seal.]

"EDWIN K. WHt'l'EHEAD. [Seal.]
"WHITEHEAD BROTHERS.

"StateofCoZorado.CountyofArapahoe-ss.:Personallyappearedbefore
me this 7th day of March, A. D. 18i:l7, Andrew Whiteheadand Edwin K.
Whitehead.andacknOWledgethat theyexecutedthe foregoing instrumentas
theirfreeactanddeed,andas'thefreeactanddeedof saidfirm of Whitehead
Brothers.

"Given undermy handandnotarialsealthis 7th dayof March.A. D.1887.
[Notarial Seal.)' ., '''ELMER W. MERIUTT, NotaryPublic."

,Upondemandby plaintiff afterwlirdsmade,defendantsrefusedto ra-
,yokeor cancelthe paper,and plaintiff broughtsuit in the dilStrict cpurt
()f Arapahoecountyfor suchrelief. Healso broughtthis suit in thenat-
ure of an action for defamationof title, to recoverdamagesfor putting
the paperon record. The theory of the caseis that the,papermarksa
cloud on plaintiff's title which, until it wasremovedby. th.edistrictcourt
of Atapahoecounty,hinderedandpreventedplaintiff from sellingor oth-
erwisedisposingof the land. ..

On'thetrial plaintiff obtaineda verdictfor $1,550 damages. Several
questions'were raisedat thetrial, and now againon motion for newtrial,
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of which we think thatbut oneis worthy of consideration. Thattouches
themeasureof damages,andis besetwith difficulties. At thetrial plain-
tiff soughtto show that the landdepreciatedin valueafter thepaperwas
put on record; and if hehad succeededin that, his right to recoverto
the extentof the depreciationwould be clearenough. But theevidence
tendedmore to provethat the limd had risen in value since the paper
wasfiled than.to thetheory of depreciation;andsothe jury wasadvised
110t to rely on thatground. It was thoughtalsothat malicewasnot suf-
ficiently chargedin the complaint to supporta verdict for exemplary
damages,althoughthe evidenceseemedto prove thattheactof filing the
paperwas willful andwithout cause. Still theplaintiff wasallowedsub-
stantialdamages,withoutproof of such,except in so far asthey might
be disclosedin the transactionitself. Evidencewas given to the effect
that pla,intiff wasanxiousto sell thepropertyin order to obtain money
for otherenterprises,but not disclosingthe natureof such enterprises.
And the jury was told that every man maydisposeof his own as he
thinks fit; and, by way of illustration, that it often happensthat men
needmoneyin theirbusinessaffairs, and arecompelledto sell property
which they may wish to keep,in order to obtain it; and that anyone
who shallwron¢hlly interferewith suchright of disposalshouldanswer
in damagesasin thejudgmentof thejury may be reasonableunder all
the circumstances. If, in the opinion of thejury, putting the paperon
recordhinderedor preventedthe plaintiff in selling or otherwisedispos-
ing of his land, the act itself was unlawful, and the jury could return
damagesas to themseemedjust. So understood,the caseseemssome-
thing like that in which 8 defendantfailed to pay anincumbranceashe
hadagreed.todo, (Loosemorev. Radford,9 Mees.& W. 657;)or to satisfy
a judgmentas was his duty, (Allen v. Conrad, 51 Pa. St. 487;) or, be-
ing a banker, to pay a check with funds in hand,(Rolin v. Steward,
14 C. B. 595,)-inall which substantialdamageswereallowedwithout
proof of specialdamage. It is not claimed thatthesecasesareexactly
in point, or that othersmay not befound which appearto bein conflict
with them. But the principal on which they rest may be extendedto
the caseat bar, andsoundreason seemsto requireit.

Certainlyonewho wantonly putson recordsuch a paper,apparently
with theintent to compel the owner of the property to come to terms
with him, oughtnot to haverefugein the technicalitiesor the weakness
of thelaw. The injury to plaintiff wasreal, howeverdifficult the proof
of it may be. He wascompelledto bring suit to removethecloudfrom
his title, and, for the time, his propertywas uselessto him. It would
be a reproachto the law to give only nominal damagesin such a case,
and, if anythingsubstantialis to beallowed, it cannotbe claimed that
the verdictis excessive. The motion for new trial will 'be overruled.

BREWER, J. I did not sit in the trial of this case,but I heard with
my brother.HALLETT, theargumenton the motion for a newtrial. And
while the questionis a doubtful one, yet I think substantialjustice has
been'<lone, and:the verdict oughtto stand.
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BROWN '11. FINN.

( Cirouit .OOU'l't, D .. Oolorado. March 6, 1888.)

BANKS AND BANKING-STOCKHOLDERS-TRANSFEROF STOCK TO DIRECTOR WITH-
OUT ms �K�N�O�W�L�E�D�G�E�~�F�A�I�L�U�R�E TO REPUDIATE.

Wherea man,electeda directorandvice-president,andassumingtheactive
managementof a bank.beingboundby a statuteto own a certainnumberof
shares,and.presumedto know the condition of the booksof the bank, not
only asto whethertherequirednumberof sharesareheldby him, butwhether
there are the requirednumberof stockholders,andwho they are, docs not
return a dividendpaid him by the blink at a timewhenit wasinsolvent,upon
stocktransferredto himwithouthisknowledgepriortohiselectionasdirector
andvice-president,anddoesnot repudiatethe transfer,exceptby a returnof
the dividend to the supposedownerof the shares,he mustbe held theowner
of the stockthustransferredto him on the books.

At Law. On motion for new trial.
Wolcott �~ Vaih, for plaintiff.
Parsons�~ Lylesand Patterson�~ Thomas,for defendant.

HALI.ETT, J. SamBrown againstNicholasFinn is an action upona.
statuteof the United States,to recovera sum due from defendantas
stockholderin the First National Bank of Leadville, and the question
whicharoseuponthetrial anduponthemotionfor anewtrial waswhether
Finn was in fact a stockholderin that bankat the time of its failure.
Upon the factsasdisclosedin evidence,the jury found a verdict, by di-
rectionof thecourt. It appearedin evidencethat Mr. De Walt, aspresi-
dent of the bank,had,at sometime in the fall of 1883, transferreda
numberof sharesto Mr. Finn, and thereuponhe becamevice-president
of the bank,and enteredinto the active managementof its affairs. At
or about that time, Mr. Sauer,who had beencashierof the bank, re-
signedfrom thatposition,andMr. Finn becameacting cashier,although
not chosento that position. I believehe becamea directorat the same
time, aswas perhapsnecessaryto qualify him as vice-presidentof the
institution. Sometime later,-amonth or two perhaps,-hepurchased
certainshares,20, I think, of Mr. Sauer. His position is, andhe offered
evidenceto showthat at that time and afterwardsuntil January,1884,
he knew nothing of the matterof the transferof sharesto him by De
Walt previousto his election as a director and vice-presidentof the
bank. In January,1884,aboutthe'first of thatmonth,hebecameaware
of thetransferof thesesharesby thecircumstancethat therewasdeclared
by the board of directors a dividend of 25 per cent. upon all of the
shares,aswell thosewhich were transferredto him by Mr. De Walt as
the shareswhich he had purchasedfrom Sauer,and this dividend was
put to his account. In that way hebecameapprisedof it. He sought

I immediately-within a few days-to repudiate the transfer of these
shares,not by having the transferenrolledupon the books,but by in-
forming Mr. DeWalt that hedid not assentto that transaction,and pay-
ing to him the amountf)f the dividend which was attributableto those


