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stalenient of the crew and pilots of ‘the Leo, the achooner was lying to.
waiting for'a pllot to board her, a8'she was bound to do. The Leo, hav-
ing sent the pilot, could go where ‘she pleased. She determined to go
back to the schooner to ‘pick up her skiff. For this purpose she put
herself on a course following the Eleanor, immediately astern of her.
She was bound to keep out of the way of the Eleanor. The Eleanor was
a8 ‘close to the wind as she could get, waiting, and being bound to
wait, in regponse to a Jawful summons. The pilot-boat was free. The
rule of navigation is imperative. = Applying rules 17 and 22 (Rev. St.
823) it was the duty of the' Leo 6 keep out of the way. As the Leo
failed to observe these rules, she was in fault,and by her own admission.

Tt is ordered that the libel of the Leo be dlsmlssed with costs. Let
it be referred to the clerk of this court, as special master, to “inquire
and report the items of damage suistained by the schooner Eleanor.

THE MA‘RCELIA ANN.

BLADES v. Tue MARCELIA ANN.
tOircm‘t Court, D‘ Maryldnd Nove‘mber‘% 1887)

Marvriue Timne—UNDER STA'I‘E Summs—-Pmom'm«:s——Wonx AND LaBOR—
SEPARATE CONTRACT.

Under.Code Md. .art. 67, ngmg (section 44) a hen upon certain vessels for
materials furnished ahd quk one upon such vessels, but providing (section
48) that the lien “shall not entitle the claimant to preference over creditors or
claimants secured by mortgage or bill of sale properly executed and recorded
before the claim to be secured. by such lien shall have accrued,” where there
is no entire contract forthe repairing of a vessel, but the repairs are done
from day to day upoti' the-orders. of the owner, oiily such’ repairs will have
preference ovér a mortgage duly executed and recorded as were done prior to.
the date of the recording of such mortgage.

In Admiralty. On'appeal from district court.’
* Thomas 8. Baer and zllwm P, ILyons, for appellant mortgagee.
" Thomas S Hodson, for appellee lienor.

 Bonp, J. The facts in this case are that on the 6th of October, 18886,
the schooner Marcelia Ann was libeled in the district court for wages.
By order of the court under that libel she was sold, and after the pay-
ment of the seamen’s wages found to be due, the fernainder of the pro-
ceeds of sale were paid into'the registry of the ¢ourt for’ distribution to-
proper claimants. - ‘The schooner was the property of George S. Hol-
land. The remaining proceeds are now claimed -by Sumner W. Dana,
by virtue of & 'lien under a Maryland statute relating to liens for work
and labor, and by George S; McCready, under a mortgage from George
S. Holland, properly executed and recorded on the 17th of June, 1884.
The first itemin' the account for which a lien is clalmed is of J une 5,
1884, and the last is dated Oct. 17, 1884,
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The statute under which the lien for repairs is claimed is found in
Rev. Code, art. 67, §§ 44-48, which, after providing for a lien upon
vessels for materials furnished and work done upon vessels navigating the
Chesapeake-hay and its tributaries, provides that such lien ghall not en-
title the claimant to preference over creditors secured by mortgage prop-
erly executed and recorded before the lien claim shall have accrued.
Section 48, art. 67. Section 44 gives to parties furnishing materials or
labor a lien on the vessel for all debts due. In this case there was no
entire contract for the repair of the vessel. From all that can be gath-
ered from the record the claimant was to do such repairs upon the
vessel as from day to day were discovered to be necessary, and which
he was directed by the owner to make. At the'end of the day the
cost of what was done in the way of furnishing material or labor was
due and payable. The claimant could have stopped work at the end
of a day or week without any breach of contract, and the owner could
have directed him to cease, without l1ab111ty for a breach, at any time.
_There appears to have been nothing in the contract: to make it necessary
for the claimant to go to the expense of providing before hand matenal
for repairs. The labor and materials were furnished die in diem and on
the 17th of June, when the mortgage was recorded, all that was due or
had “accrued” was what had been furnished or wrought up to that time.
Certainly no action could then have been maintained, for anything that
appears in this record, by the claimant against either the ship, or the
owner of it, for materlal or labor furnished after that date. Thisis not
a marltlme lien. If it were, it might be argued that the repairs’ done
after the mortgage were done for the mortgagee’s benefit, or that, as he
knew of them, and the mortgage gave him title, he could be held as
“owner.  But this lien is g statutory remedy, and gives to the claimant
_no‘priority beyond that which its plain language implies; and as it ex-
pressly provides (section 48) that the lien shall be for such claim conly
_as had accrued at the time of the recording of the mortgage, courts are

not at liberty to extend its operation further.

~ Our attention has been called to the fact that the construction glven
to the mechanics’ lien law relating to buildings is that it gives a lien for
all debts contracted for work done, notwithstanding an intermediate
‘mortgage after the commencement of the building. But this is by stat-
ute. Section 15, art. 67, so provides, and the legislature having seen
fit to make this dlfference between liens upon buildings and those upon
vessels, we have no alternative but to carry out its intentions.

It is therefore determined that the fund in court is liable for all ma-
terial and labor furnished up to and including the 17th of June, as ap-
pears by the account filed, and the remainder, after payment of costs,
belongs to the mortgagee. And a decree will be passed accordingly.
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Tae MarTa.l
" Tae Marra v. SeveNn ‘Huxprep Tons or CHALEK.

(District Court, B, D. Pennsylvania., January 81, 1888.)

SHIPPING—DEMURRAGE—ATTACHMENTS.
A claim against the eargo for demurrage will be allowed for delay caused
" by the issuing of attachments under conflicting claims to it.

‘ 'In Admiralty,
* Charles Gibbons, Jr., for libelant,
Adams & Edmunde, for respondent

* - BuTLER, J. There isno dispute about the freight claimed. The L bel-
ant is clearly entitled to demurrage. - She is not in any way responsible
for the delay. She had & lien for the freight and demiurrage on the cargo,
‘and was not interested in the dispute over it. She had a right to hold
‘it until paid. The parties claithing the cargo having chosen to dispute
about it, and thus create delay, they must bear the consequence. ~To
cast the loss on the libelant would be grossly unjust. She was not blam-
able for refusing to discharge on a filthy wharf at the marshal’s request.
‘Had she so discharged she would have incurred risk of liability for
damage, as well as risk of losing her proper charges, by injuring the mer-
chandise, to which she must look for payment. The sum claimed for
delay, however, is too great. ' How much should be allowed per day, the
‘evidence does not render certain, ' The number of days properly charge-
able I find to be 16. Starting with October 11th, seven days are allowed
for unloading the chalk,  As the'vessel was not docked until after 9 o’clock
in the morning, a full day’s work could not be done on that day. The
mtervenmg Sunday must be thrown out, and one day allowed for unioad-
ing the cement. This leaves 16 days for which the respondent is liable—
the unloading of the entire cargo having been completed by the fourth
'of November, inclusive, What rate of compensation per day should be
allowed must be reterred to a commlssxoner, unless the parties can agree
respectmg it.

* “1Reported by C. Berkeley Taylor, Esq., of the Philadelphia bar,



