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aple to supposethat the new railway would have gradually gathered
strengthandeventuallyobtaineda fair traffic andbecomea payingprop-
erty. The bill is dismissed.

CAMDEN IRON-WORKS '!1. Fox.

(Oircult Oourt, D. Nf/IJJ Jersey. D!,cember14, 1887.)

1. CONTRACTS-�I�N�T�E�R�P�R�E�T�A�T�I�P�N�~ EVIDENCE-ADMISSIBILITY.
An order.otherwisecomplete,to a manufacturerof iron pipe for a large

quantityof that material,given andacceptedAugust27.1884.was in writing,
andconcludedin thesewords: "The entiredelivery to be completedwithin
--weeksfrom date. Wewill wire youto-morrowin confirmationof these
deliveries." Held, in an action by the manufacturerto recoverdamagesfor
refusalof thebuyerto acceptthepipewhendelivered,thata conversationbe-
tweenthe partieshadon August27th prior to theexecutionof the contract,
Rnd subsequentcorrespondenceby mail and telegraph,were admissible to
showthat theblank wasto beleft until the buyer,whowasundera contract
to furnish the pipe with a perdiem penalty,had ascertainedwhat his limit
was, andthathe thenwasto, and did the next day, wire what was to go in
the blank, viz., theword "nine."

2. SAME-PERFORMANCE-TIMEOF THE ESSENCE.
Onewho wasunder"a contractwith a perdiem penaltlto deliver iron pipe

to a city, gave a written order to a manufacturer.which was acceptedthe
sameday. The time of deliverywasleft blank,but the understandingof the
partieswasthat thebuyerwadto telegraphthe date the next day, which he
did, fixing the delivery "within nine weeksfrom date." The orderwasthen
enteredby the manufacturer. Thebuyerwrote from time to time urgingthe
speedyprosecutionof the work, andfinally. when the periodwasmore than
up, rescindedthe orderasto all pipeil,ot then delivered. Held, in an action
by the manufacturerfor damagesfor refusal to accept,that time wasof the
essence,andthat the manufacturer,havingenteredthe orderafter the blank
wasfilled, wasboundthereby,andcouldnot recover.

At Law. Trial by the court without a jury.
S. H. Grey, for plaintiff.
fJortlandt Parker and David McOlure, for defendant.

WALES, J. The plaintiff broughtthisaction to recoverdamagesfrom
the defendantsin consequenceof their refusal to acceptand pay for a
certain numberof cast-ironwater-pipeswhich they had orderedto be
manufacturedanddeliveredby the plaintiff. The contractbetweenthe
partieswas in writing, andin thesewords:
"Oamden Iron- Works,Phila.-GENTLEMEN:

"Pleaseenterorderfor
800lengths12 in. cast-ironwater-pipes
300 .. 6".... .. "

-Toconformill all respectsto thespecificationsof theV.l'. W•• city of New
York.

"Prices,6in., $32.22;12 in., $30.45per ton of 2,000lbs.,deliveredon dock
N. Y. city. .. "

"Delivery. You to commencemakingthe6áin.pipeimmediatelyfollowing
executionof ordernow in your booksfrom N. Y. cit)', andto commencernaká
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lng the12 in. on completionof 12 In. ordernow in handfrom Boston. The
entiredelivery in ,NewYork to becompletedwithin-- weeksfrom date.
We will wire you to-morrowin confirmationof thesedeliveries.

"Yrs., Fox & DRUMMOND.
"Accepted: WALTER WOOD, Prest.CamdenIron-Works."
This orderand acceptancewerewritten in the office of CamdenIron-

Works, in Philadelphia,and dated the 27th of August, 1884, and the
contractwas completewith the exceptionof filling the blank spacenext
precedingtheword"weeks." Parol evidenceof theconversationhadbe-
tweenMr. Wood and Mr. Drummondon the 27thof August, and prior
to the signingof thepaperof thatdate,wasadmittedto explaina latent
ambiguity,namely,the purposeof the blank space,and �t�h�~ meaningof
the words, "We will wire you to-morrow in confirmation of thesedeliv-
eries." Subsequentcorrespondenceby letter betweenthe parties was
alsoadmittedfor the samereason. From this evidenceit appearedthat
Mr. Wood and Mr. Drummond,during their interview on the 27th of .
August,andprecedingthesigningand acceptanceof Fox & Drummond's
order, were unableto agreeon the time within which the pipesshould
be deliveredin New York, and this was left openuntil Mr. Drummond
could ascertain,on his return �~�o New York, the utmost limit of time
that could be allowed. Fox & Drummondwere undera contractto fur-
nish water-pipesfor the New York departmentof public works within's
specified time, and were liable to a penaltyof $50 for each and every
day's delay in the fulfillment of that contract. Having discoveredthe
time whentheircontractwith New York would be up, Fox & Drummond
sentto the plaintiff a telegramanda letter, of which the following are
copies:
(Telegram.) "NEW YORK, August 28,1884.

"R. D. Wood& 00., Phila.: We confirm yesterday'sorderN. Y. pipe, in-
sertingthe word ¥nine.' Fox & DRUMMOND." ,
(Letter.) "NEW YORK, August 28,1884.

"R. D. Wood& 00., Phila.-GENTLEMEN: We Wired you confirmingor-
dergiven yesterdayfor the New York pIpe. Pleaseinsert the word'nine'
in the blankspacebeforetheword¥weeks.' This will makethe letterwriter
gaveyou complete. Fox &; DRUMMOND."

The defendantsagainwrote to the plaintiff, underdate of September
1,1884:

"GENTLEMEN: We wrote you on August 28th,confirming our telegram
of samedatere New York pipe,andpresumesameduly reachedyou,andthst
all is satisfactory. Fox &; DRUMMOND.It

Theplaintiff replied to this on the next day:
"GENTLEMEN: We have yoursof the first instantat hand,and haveen-

teredyour orderfor 6 and12 inch pipe,"etc.
As early asSeptember20th, Fox & Drummondwrote to plaintiff:
"GENTLEMEN: Pleaseadvisedefinitely when you will commenceon the

N. Y. pipe. We expectedyou would commenceby this time. Thedelivel'y
mustbe on time."
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�'�;�~�T�o this p.laintiff replied,:on the 23d: :
"We shall turn onto �y�o�u�~ 12's'atMillville on Thursday,September25th,"

-But without making �a�~�y �r�e�f�e�~�e�n�c�e t<> the tinie of delivery. The de-
fendantswrote againon theJ23li,September�t�o�p�l�a�i�n�t�~�f�f�:

"GEN'fL;Il:MEN: We are�w�~�t�i�n�g�:�a�J�;�e�p�l�y�t�o the letter of September20th,rel-
ativeto the,:N.Y. pipe. You wUloblige,bywiring usto-lllOrrow on thesub-
ject in caseyou 'havenotalreAdy written us. Thisis important."

October8th Fox and �D�r�t�i�m�t�i�:�H�~�n�d�"�\�V�r�o�t�e to plaintiff:
"If thereis going t<,J �b�e�a�n�y�f�q�.�~�t�l�,�l�e�!�=�d�e�l�a�y on our orderwe shouldknow it

at once,asa matterof justice tous;'alldthus haveanopportunityof trans-
ferring someportion of the orderto somefoundry that will deliver thepipe
atonce,altdsoenableus to cartyout'our contract,with N. Y. city."

October,10th �l�t�~�o�x & Drummondinformedthe plaintiff by letter that
therewas �l�i�,�t�~�l�e time thenleft iii which to completethe order, and that
no extensionwould be grantedj and on October�~�9�t�h they notified the
plaintiff that no pipewould(be acceptedby them after that day" under
"the contractof August27th. 'Only49}>iecesof 12"inch pipeweredeliv-
eredin New y,prk within theJiineweeks,and thesewerepaid for. Ac-
ceptance,of �;�~�1 sent,after �t�h�a�~ tiri'le' 'Yas refused. The nine weeks ended
onthe 29th'of October. rheplahlt'iff did not enterthe orderofAugust
27th until: ,after the receiptof the:telegramandletter from the defend-
ants �d�i�r�~�H�n�g th'e insertionbftheword"nine" in the blarikspace. It
was,at.thlit .moment,optionll.lwith' the plaintiff to have acceptedor re-
f?sed.�t�h�,�~ �t�e�~�m�s of deliveri.insi,ste<ion by thl;l �d�.�e�f�e�?�d�a�~�l�!�s�. Ifthe plain-
tiff dld notmte;ndto be.held 'foan.expresslyhmltedhme for dehvery,
the defendantsshouldhavebeeDf1'anklyandpromptlyinformedof such
intention,so that theycould havelookedelsewherefor the neededpipes.
But this:wa:snotdone,although on September2d plaintiff wrote to the
defendanf.s,"Have.entered)'Otlr order for 6 and. 12 inch pipe," and
thus led the latter to believe that their instructionshad been'obeyed,
andthat the tiilie for delivery stipulatedfor by them had been.madea
part of their order.
, In view, of'thesefacts, the court finds that the'order.of August27th

was incoijlpJeteuntil;theblankspacehadbeenfilled up accordingto the
meaningof the words,"We will wire you to-morrowin confirmationof
thesedeliveriesj" andthat �t�h�e�t�e�l�~�g�r�a�m sentto andreceiV'edby theplain-
tiff on the following day, directing how the blankshouldbe filled, was
madea part'of thecontractjAhattheabsenceof any ol?jection by the
plaintiff to the insertion'of the word "nine" after the receiptof the tele-
gram andletterof the 28th of AUftust, was evidenceof acquiescencein
the termsproposedby thedefendants;that the plaintiff had110 author-
ity to enterthe orderof August27th without filliug in theblank as di-
rected by the defendants,and ",as consequentlywithout authority to
manufacturetbepipe and �<�l�h�~�r�g�e�t�h�e defendantstherefor,unless.the

.te,rmsof delivery, as stipulated for. by the defendants,were complied
,.with. No parol evidencecan belJ.qIllittedto vary or explain a written
oontract,exceptin caseof fraud, mistake,or latent ambiguity. Here
therewasno fraud or mistakein the inceptionof this order, but there
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wasltn �o�b�s�c�u�~�i�t�y�a�.�b�o�u�t it,llS originally written; which requiredto bere-
movedbefore the contract betweenthe patties could be rightly inter-
preted,andfor this purposeonly wastesthnonydeMrs the written agree-
ment received. Underthe operationof this rule, the larger portion of
plaintiff's testimonywasexcluded.

The plaintiff havingfailed to deliver the articlescontractedfor within
the time limited for their delivery, therecan be no recoveryin this ac-
tion, andjudgnientmustbeenteredfor the defendantsfor costs.

BABSON '11. RoBERTSONI Collector.

(Circuit Court, 8. D. New York. January25, 1888.)

CuSTOMS DUTIES-CHARGESAND COVERINGS-ACT OF 1tIARCH 8, 1883-TnmOJ'
TAKING EFFECT. .

Section7 of thetariff actof March8, 1883,repealingthestatuteswhichpro-
.vided for dutieson chargesandcoverings.andprohibitingthe assessmentof
dutieson suchchargesandcoverings,did not takeeffect until July 1, 1883.

(SyllabU8 by tke Court.)

At Law. Action to recoverbackcustomduties.
The �p�l�a�i�n�t�~�f�f�, during the period betweenMarch 3. and July 1, 1883,

made various importationsof Portland cement,fromGermany. The
goodswere invoiced, and enteredfor consumptionas"free 011 board,"
and the invoiceand enteredvalue included packing and transportation
charges. Thecollectorassesseda duty of 20 percent.upon the entered
value,includingcharges,andrefusedto receiveor considernewconsular
invoicesin which the chargeswere separatelystated. This action was
broughtto recoverthe duties assessedupon the charges. At the close
of �p�l�a�i�n�t�i�f�l�~�s casecounselfor defendantmovedfor thedirectionof a ver-
dict in favor of the defendant,on the groundthat the duties had been
properly assessedby the collector, and that, at the time thegoodswere
entered,chargesweredutiableby law,inasmuchassection7 of the tariff
act of March 3, 1883,abolishingduties on charges,did not takeeffect
until July 1, 1883.
Hartley &: Coleman, for plaintiff.
Stephen A. Walker,' U. S. Atty., and W. Wwkluim Smith, Asst. U. S.

Atty., for defendant.

LACOMBE, J.,(orally.) Of coursear.ts take.effectfrom the day of their
passage,unlessthe law-makersexpressthe intention thattheyshall take
effectat someothertime. This particularact of 1883providesparticu-
larly, as to different parts,especialdatesupon which thoseparts shall
take eflect. It is now contendedthat the usein section7 of the word
"hereafter"is conclusiveandcontrollingof the question,and determlnAs
that, as to the provisionsembodied.in that section,the act was to take


