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trowersy by-adopting that construction: which the parties have, themsel,veq
adopted and acted upon invariably for & series of years. , We, do not hold
that the conduct, of the §t. Louis,. Kansas City & Northern Raﬂroad and
its suceessors in paying mileage creates an estoppel against it and its suc-
cessors, but we do hold that the interpretation so put upon the agree-
ment should determine its true construction, unless it is at variance with
the express provisions of the instrument, Wh1ch in this instance does not
appear- to us to be the case. .

. In our opinion, the finding of the master was. for the right party, and
we accordmgly overrule the exceptmns, and confirm the report. .

BBE’WEB, J., concurs. o e :, .

HeNry ¢ al o 'TRAVELE#Q Ins. Co.

(Ozfrcmt Uaurt D Uolorado March 19, 1888.")
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Eqvxw—PnAcrfcn—Dncnmm—-—Mommouron 3
‘Where a decree finds a:contract regarding various loans made by defendau,t,
. and directs an accounting thereof, a motion to modify the decree s0 as to ex-
cept certain of the loank will be denied, although an appeal has been allowed,
since the dectee, if ifiterlocutory, can be corrected on the comlng in of the
master's report, and, if final, by the supreme court. ey

-On Motlon to Modify a Decree. The. ongma.l opmlon is reported m
33 Fed. Rep. 132. e » ,
_.J. P. Brockway, for complamants. .
Woloott «& Vaile, for defendant.

BRE'whn, J On the 13th of b anuary, 1888, a decree was signed and
entered and now a motion has been made for a modification of that de-
cree. Notxee was given to complainants, who, however, failed to appear,
presenting by mail several,objectiong, such as insufficiency .of notice,.
irregnlarity of modifying a decree upon motion, as.well as that the facts
did not justify any such modification, ;The defendant. wishes the deczee
modified in two respects: one, by the insertion of a clause excluding the
private debts;of the complainants Henry and. the Colorado Loan & Trust
Company; and the second, by excluding two loans,—one of March 10,
1884, for.$60,000, and one of April.1, 1884, for $20,000, secured by
deeds of trust mpon some farm lands. belongmg to two of the ditch com-
panies. So far as'the first matter is concerned, it is clearly unnecessary.
The decree does not include the private debts referred.to; and when the
decree was being prepargd the lapguage of the draft as presented to me
was changed purposely, and with the knowledge of counsel, so as not ta
indlude. such debts. . ‘The epinion which I filed indicated that they were -
not,inelnded, and: their omisgion from the decree is fully as poient as a
special clanse excluding them.. .The. provision in the decree for a. state-
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.ment by the master of .the.account-between complainants and -defetidant
was made under the belief that.when the whole account was stated, if-any
single item was challenged by either pdrty as imptoperly placed, either
:among Mr. Henry’s private debtg or among those of the ditch companies,
the matter could be separately inquired into by the court, and the-error,
if any there was, corrected without a further reference to the master.
With regard to the other matter I am not 8o cléar, dnd cannot -posi-
tively. Hetermine without re-exammmg at some length the volumes of
testimorniy. ' I do not feel that/it is incumbent on'me to make that ex-
amination, for I think the rights of both parties can be preserved without
any present modification of that decree. I regard thé decree as an mter—
locutory one. True, on the application of the défendant, I allowed af
-appeal as though it were a final decree, for the question whether it is'final
or interlocutory is one which: the appellate court must finally decide. I
feel in duty bound to render every assistance to a party against whom I
rule to enable him to present that adverse ruling, to the supreme court
in such manner as he deems best. Of course, if it is to be a final decree,
and there was error in finding, as I did, the existence of a contract, the
supreme court will reverse the‘decree in toto. If, on thé other hand, they
sustain my finding as to the existence of the contract but hold thit it
did not include these farm mortgages, then the decree will be reversed
pro tanto. ~ So, if it should be adjudged, as I' think it will, that this is'a
mere interlocutory decree, then, on the coming in of the report of the
master, the matter now presentéd in this application for a modification
can be fully considered, and a final decree entered according as the facts
require; for it is abundantly settled that up to the time of the final decree
the ‘case'is within the control of the court, and an error or mistake in
any interlocutory matter or decree can be then corrected. 8o, without
attemptmk now to decide whether these farm mortgages were included
thhm the terms of the contract, the application will be overruled.

CENTRAL Trusr Co. et al. v. WABABH, St. L. & P. Ry. Co. ¢ al (GIL-
MAN ¢ al., Intervenors.)

(Circuit Couwrt, B. D. Missouri, E. D, March 19, 1888.)

1., RATLROAD COMPANTES—INSOLVENCY AND RECRIVERS—LEASED LINES—CLAIMS
FOR RENT—PRIORITIES.

The property of defendant railway company was made up of the consol-

idation of a number of lines, some of which were taken by purchage, and some

- by leape. .Nearly all of these lines were subject to prior mortgages, and there

“was also two general mortgages on the consolidated system. Defendant filed

& Pill confessing insolvency, and asking the- appointment of receivers to ad-

-minjster its agsets among its creditors. The lessor companies were made de«

.- fendants, and an order was made appointing receivers to operatg ‘the entire

~ system. It was also Frovxded that any lessor mlght at any time ‘assert hig

* right to possession of lines leased by him for unpaid rfent. Held, that the

. takingpossession of leased lines by the receivers did not make them assignees

., of the leases, 50 a8 1o make the rentals due under such leases pnor to the

" mortgages.



