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Cernuvrorp Maxur'e Co. v. RusseLL et al.
(Circuit Court, 8. D. New York. April 9, 1888.)

Uxirep BraTES ExAMINERS—TAKING TESTIMONY OUT OF DISTRIOT.
An examiner of the United States circuit court for the Southern district of
New York cannot take testimony outside of his district. -

In Equity. Motion to strike out testimony.
J. E. Hindon Hyde, for complainant.
H. M. Ruggles, for defendant.

Lacousg, J. This is a motion to strike out certain testimony taken
before one ot the examiners of this district, sitting at Waterbury, Conn.
There is nothing in the statutes or rules, or in any reported case, which
authorizes a person designated as “examiner of the circuit court of the
United States for the Southern district of New York” to sit and take
testimony outside of his district. The decision cited (Railroad Co. v.
Drew, 8 Woods, 697) does not apply; in that case the examiner was

specially appointed for the district in which he took the proof. The

proper mode of taking testimony in equity cases pending'in this circuit
is indicated in a memorandum filed this day in Arnold v. Chesebrough,
ante, 16, - ‘

FURBER v. STEPHENS.
(Cireust Qourt, E. D, Missours, E. D May 5, 1888,) .

BANES AND BANKING—DEPOSITS—INSOLVENCY—REPLEVIN.

‘Where plaintiff deposits money with the receiving teller of a bank, a few
minutes before the bank closes its doors, to be credited to his account, and
the teller, not knowing of the coming failure, after crediting the money in
plaintiff’s pass-book, puts the money and deposit ticket one side, and before
entry is made in the books of the bank, it closes its doors, and the money is,
by order of the directors, placed apart, and in that condition delivered to the
receiver, plaintiff can maintain replevin for the money so deposited.

At Law. Action of replevin. ‘

John G. Furber, plaintiff, sued L. V. Stephens, receiver. The facts
appear in the opinion.

Robert W. Goode, for plaintifi.

Shackelford & Williams, for defendant.

THAYER, J., (orally.) This case has been submitted on an agreed
statement of facts. Xrom the statement it appears that plaintiff had been
a customer of the Fifth National Bank for some time before its failure
on November 7, 1887. Only a few moments before the bank closed its
doors, he delivered $762.50 in current funds over the counter to the re-
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ceiving teller, to be credited to his account in the usual course of busi-
ness. The deposit was entered in the plaintiff’s pass-book, and the
book was returned to him; but the teller laid the money aside, together
with the deposit ticket, according to his custom when he was busy, so
that the money did not become mingled with the funds of the bank.
Before any entry was made to plaintiff’s credit on the books, the bank
closed its doors, and, by direction of the bank officers, the plaintiff’s de-
posit was kept separate from other moneys, and in that shape passed into
the custody of the receiver. . It is conceded that, when the deposit was
made, neither the plaintiff nor the rece1v1ng te]ler kneW that the bank
was about to suspend.

On the agreed case, there is only one ground upon Whlch the plamtlﬁ‘
can recover, and that is, that the reception of the money under the cir-
cumstances stated was such a fraud on the part of the bank as entitles
the depositor to reclaim the money in an action of replevin, Whilst it
is the rule that a deposit made with a bank of current funds creates the
relation of debtor and creditor as soon as the funds pass into the custody
of the bank, and even before any entry has been made in the books of
the bank, as distinguished from the depositor’s pass-books, yet there are
several well-considered cases that hold that if a bank receives money from
a depositor on.the eve of suspension, knowing that: it is. insolvent, and
about to suspend, such conduet is frandulent, and entitles the depositor
to reclaim the deposit if the particular money can be identified, and has
not become mingled with the funds of the bank. I refer to the follow-
ing cases: Cragie v. Hadley, 99 N. Y. 131, 1 N. E. Rep. 537; Sadlerv.
Belcher, 2 Moody & R. 489; Chaffee v. Fort, 2 Lans. 86. Counsel for the
receiver lay stress on the fact that the receiving teller did not know that
the bank was about to suspend when he received the deposit, but I re-
gard that fact as. immaterial, if the-officers of the bank knew that it was
about to suspend business. The teller was merely a subordinate agent
of the bank, and the corporation cannot shelter itself behind his igno-
:‘rance, if the managing officers of the corpotation were acquainted with
its condition when the deposit was made. Inasmuch as theagreed state-
‘ment admits that the bank was insolvent, and that it closed its doors
only a few moments after the money was received, it must be taken ags a
conceded fact that the directors or managing officers did- know that the
concern was insolvent, and was about to suspend operations, when the
deposit was made. The subsequent action of the officers of the bank in
-directing the recelvmg teller to keep the deposit separate, so that it could
be identified, is an admission of such knowledge on their part, and like-
wise an admission that the depositor had the ‘right at his election, to re-
claim the money. The receipt of the money from the depositor under
such circumstances, especially if the bank officials had made an effort to
hold the money, and treat the depositor as an ordinary- ereditor, would
have operated:as a fraud on the depositor, and would-entitle him to re-
claim the money deposited, if susceptible of identification. = There is no
possible distinetion in principle between receiving money on the eve
of suspension, knowing that a suspension is about to take place; and the
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purchase of property by an insolvent persori with a precohceived intent
of not paying for it. In both cases the depositor and the vendor may
reclaim that with which they have parted, if it can be identified in the
one case, and has not passed to an innocent purchaser for value-in the
other.

As this is anaction of repleirin, the judgment will be that the plaintiff
is entitled to the possession of the money deposited, and the damages -
for the detention will be assessed at one cent.

TRIPP 9. APPLEMAN.
(Oftreuit Court, 8. D, Ohio, BE. D. May 9, 1888.)

1. CORPORATIONS—STOCKE—TRANSFER—PROOF OF ACCEPTANCE.

As betweéen the administrator of the original stockholder and his alleged as-
signee, who denies having bought the stock or authorized the transfer, the
record of the transfer upon the books of the company is not sufficient proof
of acceptance by the assignee to render him liable to the estate for calls and
assessments paid by it subsequent to the assignment; and this is especially so
where such transfer was made under a power of attorney given by the original

. stockholder, and executed at his instance without the knowledge or consent
of the pretended assignee. ‘
2, SaME—DOCUMENTARY EVIDENCE—BO0OES OF CORPORATION.

' In an action by the administrator of an original stockholder against his al-
leged assignee to recover the amount of agssessments paid after the transfer,
plaintiff, to prove the assignment and its acceptance. offered the blotter of
the comipany’s treasurer, and the gtubs of it check-book, both of which con-
tained entries to the effect that defendant had paid callaon the shares. He'd,
that the evidence was inadmissible; the defendant being a stranger to the
corporation. : )

8. BAME—SUBROGATION OF ASSIGNOR TO CLAIM FOR ASBESSMENTS.

An original stockholder, who has been compelled to pay calls on stock after
he has assigned it, is entitled to be subrogated to the rights of the corporation
against the delinquent assignee only upon clear proof of acceptance of the
transfer by the assignee.! a

At Law. Action by Andrew C. Tripp, as administrator of Charles M.
Daugherty, deceased, to recover the amount of calls and assessments
paid by the estate upon certain shares of stock alleged to have. been as-
signed by said Daugherty during his life-time to Alpheus R. Appleman,
the defendant. There was a trial to a jury, and verdict for plaintiff.
Defendant thereupon moved for a new trial.

Derlam & Leyman, for plaintiff.

J. T, Holmes, for defendant,

SAGE, J. The plaintift alleges in his petition that on the 8th of Feb-
ruary, 1866, Charles M. Daugherty, for a valuable copsideration, sold

IRespeotix‘;ﬁ the doctrine of subrogation and its application, see Dowdy v. Blake,
Ark.) 6 S, W.. Rep. 897, and note; Appeal of Miller, (Pa.) 18 Atl. Rep. 504; Appeal of
aker, Id. 487; Bank v. Ackerman, (Tex.) 8 8. W. ﬁesp 45; Mehr v. Cole, (Ark.) 7 8,
W. Rep. 451; Bank v. Manufacturing 'Co., (N. C.) 5 S. E. Rep. 81; Bunn' v. Lindsay,

0.) 7.5, W. Rep. 478; Platt v. Railroad Co., (N. Y.) 15, N. E. Rep. 893; Appeal of Oil
0., (Pa.) 12 Atl. Rep. 443; Livingsion v. Anderson, (Ga.&fi 8. E. Rep. 48; Appeal of
Robéson, (Pa.) 12 Atl. Rep. 61; Knoblauch v. Foglesong; (Minn.) 88 N. W. hap. 866, .



