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‘(as ir the fact) never attempted to revoke the charter of the town of Ka-
hoka because farming lands were embraced within its borders. This
proposition is supported by the decision in Kayser v. Bremen, and ap-
pears to be the settled doctrine in this state. - o
It was furthermore contended that the town of Kahoka contracted the
debt sued for asa corporation, and was a corporation de facto if not de jure,
and for that reason cannot defend against an innocent purchaser of the
bonds, even though the order of incorporation was a nullity. Aller v.
Touwn of Cameron, 3 Dill. 198. I have not found it necessary to consider
the last proposition eritically, and accordingly express no opinion as to
its merit, preferring to rest my decision on the grounds before stated.
Judgment will be entered for the plaintiff.

(GooDRIDGE ¢ al. v. UntoN Pac. Ry. Co.
(Oireuit Court, D. Colorado, May 12, 1888.)

1. LiMrraTIiON OF AcTioONS—FOR PENALTY—RAILROAD COMPANIES.

Laws Colo. 1885, c. 273, § 9, p. 810, authorizing the person injured by unjust
discrimination in the matter of freight charges, etc.. on the part of a railroad
company in that atate, to recover a penalty in the amount of three times the
actual damages, is a penal statute; and an action under-that section to recover
such penalty for an unreasonable exaction of freight is barred in one year,
under.Gen. St. Colo. 1883, § 2170, providing that “all actions for any penalty
% * .brou%ht by * * * any person to whom the penalty is given,
* # * ghall be commenced within one year next after the offense is com-

- mitted.” ’ ‘ -
8 Bame.
A complaint against a railroad company under Laws Colo. 1885, ¢. 278, § 9,
}). 810, to recover the penalty denounced thereby for an unjust exaction of
reight, alleged that the company posted its schedule, and that plaintiff, be-
lieving that that schedule was uniform for all persons, paid the rate charged
therein, but that, as a matter of fact, the company took freight from another
_ person 40 cents a ton less than what plaintiff paid. Held, on demurrer, that
no concealment by the company was shown, and that the action was barred
under Gen. 8t. Colo. § 2170, within one year from the time the offense was
commi(tited, and not within one year from the time the discrimination was dis-
covered.
8. CoMMON CARRIERS OF (G00DS—DISCRIMINATION—PLEADING.

A.count 1 acomplaint against a railroad company to recover for unjust dis-
crimipation, irrespective of the penalty imposed by Laws Colo. 1885, c. 273, §
9, p. 810, averred that plaintiff paid one dollar per ton; that the company
charged a corporation, naming it, only 60 cents per ton, and that “such charge
to plaintiff for such transportation services were and are unjust, unreasonable,
and extortionate.” ZHeld, on demurrer, that the complaint was good; it not
being incumbent on plaintiff to show what was a reasonable charge.

4 PLEADING—COMPLAINT—RAILROAD COMPANIES.

In Colorado the common-law count for money had and received is good on
demurrerto complaint in an action against a railroad company to recover for
unjust discrimination in' freight charges.

‘At Law. On demurrer to the eomplaint.
Sampson & Millett, for plaintiff.
Teller & Orahood, for défendant.
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BrewER, J. This complaint is in three counts. The first secks to
recover the triple damages given by section 9, e. 273, Acts 1885, p.
310; the second seeks to recover damages for an unreasonable exaction
of freight; and the third is the old common-law count for money had
and received. Two casesinvolving somewhat similar questions were pre-
sented to my brother HaLLETT, and decided in April last.

One objection made to the first count is that it is ambiguous and un-
certain, in that it fails to state when these freight charges paid by the
plaintiffs were paid; that is, it alleges that they were paid between Octo-
ber, 1885, and August, 1887, not specifying any particular month or
year in whlch they were pald ‘and it is insisted fhat section 8 of the
statute of limitations bars all actions of this nature unless brought within
one year from the time the cause of action accrued; and hence, as it is
uncertain how much of this bulk of freight charges was paid w1th1n the
year, the complaint is uncertain. That depends upon two questions,—
first, whether this is an action for a penalty, and, if so, whether section
8 applies to an action of this nature. My brother HarrETT, in his opin-
ion, without deciding, intimated that he thought said section 9 was a
remedial, as contradistinguished  from a penal, statute. I cannot agree
with that. It is plainly, under the decision of the supreme court as well
a8 the rules of the common law, &' penal statute; and this is an action to
recover the penalty. The statute forbids unjust discriminations, and
then section 9 gives triple damages in case of such unjust discrimination.
The section is headed “penalty,” and the party injured is authorized to
recover three times the actual damage. Now, this excess above the act-
ual damage is something imposed as a penalty upon a railroad company
for doing that which by a former section of the statute is forbidden. A
remedial statute is one which simply furnishes a new remedy, or makes
a more perfect remedy than existed before; so that the party injured un-
der the new statute may more effectually secure full compensation for the
‘injury which he has suffered. A penal statute is one which, while it
may secure actual compensation,'goes beyond and punishes the wrong-
‘doer for the wrong he has done; and it matters not that none of the pen-
‘alty goes to the state, and that all goes to the party injured. Statutes
are very frequent in all states—and it is in the exercise of the police power
of the state that they are passed—which, giving full compensation, say,
in addition, that the wrong-doer shall forfeit or pay double, triple dam-
ages, or a fixed sum or penalty, for the wrong he has done. IfI hadany
doubt upon that proposition it would be settled by the case of Railroad
Co. v. Humes, 115 U. 8. 512, -6 Sup. Ct. Rep. 110, in which was con-
gidered a statute of Missouri, which gave to a party double damages in
case its cattle were injured by a railroad whose track was not fenced.
That statute is like this. There the cattle of Humes were injured, and
he was entitled to recover double damages. Here the party who is
wronged by unjust discrimination is allowed to recover triple damages.
All goes in this case to the party injured; all went in that case to the
party injured. It was held that that action was brought under a penal
statute,—was an action for a penalty .—that the additional damages were
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by way of punishment to the company for its negligence, and thai it was
nota valid objection that the sufferer, instead of the state, received them.
The mode in which fines and penalties shall be imposed, whether at the
suit of a private party or at the suit of the public, what disposition shall
be made of the amounts collected, are matters of legislative discretion.
The opinion discusses the matter at some length, clearly showing what,
I think, outside of and independent of that decision, would be plain,—
that an action of this kind is an action to recover a penalty.

The statute of limitations provides, (section 8:)!

“All actions and suits for any penalty or forfeiture of any penal statute
brought by this state, or any person to whom the penalty or forfeiture is given,

in whole or in part, shall be commenced within one year next after the of-
fense is committed, and not after that time.”

Here the whole penalty is given to the party, and comes within the
plain letter of that section.

It is further insisted that, where there is concealment of a wrong, that
the time during which such concealment runsis not to be included within
the statutes. The cause of action dates from the time the wrong is dis-
covered. Be that as it may, it will not avail in this case, for there is
no allegation of concealment. The complaint alleges that the defendant
posted its schedule, and that the plaintiff, believing that that schedule
was uniform for all persons, paid a rate of one dollar per ton. Now,
that is very far from alleging that the railroad company concealed its
wrong. Non constat but everybody except the plaintiffs knew that the
Marshall Coal Company was receiving a rate of sixty cents. Perhaps the
published reports of the company disclosed it; perhaps the plaintiffs
never made any inquiry. So, whatever might be the rule, if there was
a distinct allegation in this count that the defendants had concealed the
fact of this unjust discrimination, the complaint, as it stands, fails to show
concealment, and therefore the demurrer to that count will be sustained.

The second count is to recover for an unjust discrimination, irrespect-
ive of the statute. In that count it is averred that the plaintiffs paid
one dollar per ton; that the defendant charged the Marshall Coal Company
only sixty cents; and then the count goes on and avers in general language-
that “such charges to plaintiffs for such transportation service were and
are unreasonable, unjust, and extortionate.” Now, I think thatisenough.
A simple allegation that the plaintiffs were charged a dollar a ton and
that they had paid that amount, and that those charges were unreason-
able and extortionate, states a good cause of action. It may not follow,
as a conclusion from that, that the difference between sixty cents and one
dollar is the measure of damages; that may depend upon other consid-
erations; but if the charges which the defendant exacted from the plain-
tiffs were unreasonable and extortionate, the plaintiffs are entitled to at
least nominal damages. I do notunderstand in a complaint of this kind,
at least as against any objection raised by demurrer, that it can be said
that it was the duty of the plaintiff to show what was a reasonable charge,

1Gen. Bt. Colo. 1888, § 2170,
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© or to aver what'it would: have cost the railroad company to transport the
coal; or-whatwould have been a reasonable interest on the money invested
~in the railroad - enterprise; those-are matters of evidence. It is true the
-language is general; but I think, as against an objection raised by de-
murrer, the language is sufficient. : .+ : ‘
.The third count is simply the common-law count for money had and
- received. ' I presume that such a count is good in Colorado, as it is most
anywhere else, under the Code, as against any objection that can be
raised by demurrer. T '

- . The.demurrer to the second and fhird counts will be overruled.

VI 4

McDonarp ». UnioNn Pac. Ry. Co.
(Circuit Court, D. Colorado. May 8, 1888.)

NEaLicENOE—DANGEROUS PREMISES—TRESPASSER.

. . The complaint alleged that defendant company, in operating its coal mine,

 sank a shaft, and threw out a pile of slack, (on its own ground;) that the
slack caught fire, and smouldered for a long time, until the pile sank to
the surface of the ground, on the top nothing appearing but lifeless ashes,
but there. being live coals underneath; that this slack was contiguous to a
town of 700 inhabitants; that it was not fenced in, and that no notice was
posted to warn persons of the danger; that plaintiff, a boy 12 years of age,
and a strangerin the town, being threatened by some miners, and fleeing from
them, ran across the slack, supposing it to be nothing but ashes, and was se-
verely burned. Held, that the complaint was demurrable, defendant having
a rightlto put the slack on its own ground, and plaintiff being a mere tres-
passer.

At Law. On demurrer to complaint,.
C. 8. Thomas, for plaintiff.
Willard Teller, for defendant.

Brewer, J. In the case of McDonald against The Union Pacific Rail-
way Company there is a demurrer to the complaint. The complaint al-
" leges that the defendant railway corporation owns and operates a coal
‘mine in the town of Erie; that it sank a shaft, and in the prosecution of
its work threw out a pile of slack; that that slack caught fire, or was set
on fire, and smouldered for a long time, till the pile sank to the surface
of the adjacent soil. On the top appeared nothing but lifeless ashes; un-
‘derneath there were live coals. This plaintiff, a boy of 12 years of age,
a stranger in the town, was threatened by some miners, and, fleeing from
them, ran across this slack, thinking it nothing but ashes. The moment
he put his foot on it he sank into the hot coals, and was burned. For
that injury he sues the railroad company.

"' TRespecting the subject of dangerous premises, and the liability for injuries sustained
gy those who are expressly or impliedly induced or allured thereon, see Qil-Mills Co. v.

offey, (Ga.) 4 S. E. Rep. 759, and note; Nichols’ Adm'r v. Railroad Co., (Va.) 5 8. E.
Rep. 171; Splittort v. State, (N. Y¥.) 15 N. E. Rep. 822; Clarke v, City of Richmond.
(Va.) 5 S. E. Rep. 869; Railway Co. v. Barnhart, (Ind.) 16 N, E. Rep. 121.



