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'(asie the fact) neverattemptedto revoke the charterof the town of Ka-
hoka becaqsefarming �l�~�n�d�s were embracedwithin its borders. This
proposition:ls supported,by the decisionin KaysC1' v. Bremen,lind ap-
pearsto be the settleddoctrinein this state. .

It wasfurthermorecontendedthat the town of Kahokacontractedthe
debtsuedfor asacorporation,andwasa corporationdefactoif not de jure,
and for that reasoncannotdefendagainstan innocentpurchaserof the
bonds,eventhoughthe order of incorporationwas a nullity. Aller v.
Townof Cameron,3 Dill. 198. I havenot found it necessaryto consider
thelast propositioncritically, and,accordinglyexpressno opinion asto
its merit, preferringto restmy decisionon the groundsbeforestated.

JUdgmentwill beenteredfor the plaintiff.

GOODRIDGE et al. '11. UNION .PAC. Rv. Co.

(Oire'llit Oourt, .D. Colorado. May 12, 1888.)

1. LnrlTATlON OF ACTIONS-FoRPENALTy-RAILROAD COMPANIES.,
Laws Colo. 1885,c. 273, ¤ 9, p. 310,authorizingthe personinjured by unjust

discriminationin the matterof freight charges,etc.. on the partof a railroad
companyin that state,to recovera penaltyin theamountof threetimes the
actual.damages,is a penalstatute;andanactionunderthatsectionto recover
such penaltyfor an unreasonableexactionof freight is barred in oneyear,
underGen.St. Colo. 1883,12170,providing that "all actionsfor anypenalty
* * * ,brought by * , * any personto whom the penalty is given,* * ,* shall be commencedwithin oneyearnext after the offenseis comá
mitted."

t. SAME.
A complaintagainsta railroadcompanyunderLaws Colo. 1885,c. 273,¤ 9,

p. 310, to recoverthe penaltydenouncedtherebyfor an unjust exactionof
�f�r�e�i�~�h�t�, allegedthat the companypostedits schedule,and that plaintiff, be-
lieVIng that thatschedulewasuniform for all persons,paid the ratecharged
therein,but that, asa matterof fact, the compan.rtook freight from another
peraon40 centsa ton less'thanwhat plaintiff paid. Held, on demurrer,that
no concealmentby the companywasshown,and that the actionwas barred
underGen.St. Colo. �~ 2170,within oneyear from the time the offensewas
committed,andnotWIthin oneyearfrom the time thediscriminationwasdis-
covered.

8. COMMON C.P'lUERSOF GOODs-DISCRIMINATION-PLEADING.
A countIII acomplaintagainstarailroadcompanyto recoverfor unjustdis-

cril1lip.ation, irrespectiveof the penaltyimposedby Laws Colo. 1885,c.273,¤
9, p. 310, averredthat plaintiff paid �o�~�e dollar per ton; that the company
chargeda corporation,�n�a�m�i�n�~ it, only 60centsperton, andthat"suchcharge
toplaintiff for suchtransportationserviceswereandareunjust,unreasonable.
andextortionate." Held. on demurrer,that the complaintwasgood; it not
beingincumbenton plaintiff to showwhat wasa reasonablecharge.

4 PLEADING-COMPLAINT-RAILROAD COMPANIES.
In Coloradothe common-lawcountfor moneyhadandreceivedis good OD

demurrerto complaintin an action �a�g�a�~�s�t a railroadcompanyto recoverfor
unjustdiscriminationináfreight charges.

At Law. On demurrerto the oomplaint.
Sampson&: .Millett, for plaintiff.
,TeUer&' 'orahood, for defendant.
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BREWER, J. This complaint is in threecounts. The first seeksto
recover the triple damagesgiven by section 9, c. 273, Acts 1885, p.
310; the secondseeksto recoverdamagesfor an unreasonableexaction
of freight; and the third is the old common-lawcount for moneyhad
andreceived. Two casesinvolving somewhatsimilarquestionswere pre-
sentedto my brotherHALLETT, and decidedin April last.

Oneobjectionmadeto the first count is that it is ambiguousand un-
certain, in that it fails to statewhen thesefreight chargespaid by the
plaintiffs werepaid; that is, it allegesthat theywerepaid betweenOcto-
ber, 1885,and August,1887,not specifying any particular month or
yearin which they werepaid; and it is insisted that section8 of the
statuteof limitationsbarsall actionsof this natureunlessbroughtwithin
oneyearfrom the time the causeof action accrued;and hence,as it is
uncertainhow much of this bulk of freight chargeswaspaid within the
year, the complaintis uncertain. That dependsupon two questions,-
first, whetherthis is an action for a penalty,and, if so, whethersection
8 appliesto anaction of this nature. My brotherHALJ,ETT, in hisopin-
ion, without deciding, intimated that he thought said section9 wasa
remedial,as contradistinguishedfrom a penal,statute. I cannot agree
with that. It is plainly, underthe decisionof the supremecourt aswell
as the rulesorthecommonlaw, a; penalstatute;and this is an actionto
recover the penalty. The statuteforbids unjust discriminations,and
thensection9 givestriple damagesin caseof suchunjust discrimination.
The sectionis headed"penalty,"a'nd the patty injured is authorizedto
recoverthreetimes theactualdamage. Now, this excessabovethe act-
ual damageis somethingimposedasapenaltyupona railroad company
for doing that which by a former sectionof the statuteis forbidden. A
remedialstatuteis one which simply furnishesa new remedy,or makes
a moreperfectremedythan existedbefore; so that the partyinjnrednn-
der the newstatutemaymoreeffectuallysecurefull compensationfor the
injury which he hassuffered. A penal statuteis one which, while it
may secureactualcompensation/goesbeyondand punishesthe wrong-
doer for the wrong he hasdone; and it mattersnot thatnoneof the pen-
alty goes to the state,and that all goesto the party injured. Statutes
areveryfrequentin a11 states-andit is in theexerciseof thepolicepower
of the statethat they arepassed-which,giving full compensation,say,
in addition, that the wrong-doershall forfeit or pay double, triple dam-
ages,or a fixed sumor penalty',for thewrong he hasdone. If I hadany
doubtupon that proposition it would be settled by the caseof Railroad
Co. v. Humes,115 U. S. 512,6Sup. Ct. Rep. 110, in which was con-
sidereda statuteof Missouri, which gaveto a party doubledamagesin
caseits cattle were injured by arailroad whose track was not fenced.
Thatstatuteis like this. Therethe cattleof Humeswere injured, and
he was entitled to recover double damages. Here the party who is
wronged by unjustdiscriminationis allowed to recovertriple damages.
All goes in this caseto the party injpred; all went in tbat caseto the
party injured. It washeld that that actionwasbroughtundera penal
statute,-wasanaction for apenalty.-thattheadditionaldamageswere
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by wayof punishmentto thecompanyfor its negligence,and thatit was
notavalid objectionthat the sufferer,insteadof thestate,receivedthem.
The modein which fines and penaltiesshall be imposed,whetherat the
suit of a privatepartyor at thesuit of the public, what dispositionshall
be madeof the amountscollected,are mattersof legislative discretion.
The opinion discussesthe matterat somelength, clearly showingwhat,
I think, outsideof and independentof that decision,would be plain,-
that an actionof this kind is an action to recovera penalty.

Thestatuteof limitations provides,(section8:l
"All actionsand suits for any penaltyor forfeiture of anypenalstatute

broughtby this state,oranypel'sonto whomthepenaltyor forfeiture is given,
in wholeor in part,shall be commencedwithin oneyear next after theof-
fenseis committed,andnot after that time."

Here the whole penaltyis given to the party, and comeswithin the
plain letterof that section.

It is further insistedthat,wherethereis concealmentof a wrong, that
thetime duringwhich suchconcealmentrunsis notto beincludedwithin
the statutes. The causeof action datesfrom the time the wrong is dis-
covered. Be that as it may, it will not avail in this case,for thereis
no allegationof concealment. The complaintallegesthat the defendant
postedits schedule,and that the plaintiff, believing that thatschedule
was uniform for all persons,paid a rate of one dollar per ton. Now,
that is very far from alleging that the railroad companyconcealedits
wrong. Non constatbut everybodyexceptthe plaintiffs knew that the
MarshallCoal Companywasreceivinga rateof sixty cents. Perhapsthe
publishedreports of the company disclosedit; perhapsthe pJaintiffs
nevermadeany inquiry. So, whatevermight be the rule, if therewas
a distinct allegationin this countthat the defendantshad concealedthe
fact of this unjustdiscrimination,thecomplaint,asit stands,fails to show
concealment,and thereforethe demurrerto that countwill besustained.

The secondcount is to recoverfor an unjust discrimination,irrespect-
ive of the statute. In that count it is averredthat the plaintiffs paid
onedollar perton; thatthedefendantchargedtheMarshallCoalCompany
only sixty cents;and thenthecountgoesonandaversin generallanguageá
that "suchchargesto plaintiffs for suchtransportationservicewereand
areunreasonable,unjust,andextortionate." Now, I think thatisenough.
A simpleallegation that the plaintiffs were chargeda dollar a ton and
that they had paid thatamount,and that thosechargeswere unreason-
ableandextortionate,statesa goodcauseof action. It maynot follow,
asaconclusionfrom that, that the differencebetweensixty centsandone
dollar is the measureof damages;that may dependuponotherconsid-
erations;but if thechargeswhich the defendantexactedfrom the plain-
tiffs were unreasonableand extortionate,the plaintiffs are entitled to at
leastnominaldamages. I do notunderstandin acomplaintof this kind,
at leastasagainstany objectionraisedby demurrer,that it can be said
that it wastheduty of theplaintiff to showwhatwasa reasonablecharge,

tGen. st, Colo. 1888,¤ 2170.
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, 01: to iaver:whaHtwould havecostthe railroadcompanyto transportthe
.coal;or,what:wouldhavebeenareasonableinterestonthemoneyinvested

, in the railroad enterp:dse;those'aremattersof evidence. It is true the
languag-eis general;but I think, as againstan objection raised by de-
murrer;thelanguageis sufficient. : . .

The third countis simply thecomInon-lawcount for moneyhad and
. received. I presumethatsuchacountis goodin Colorado,as it is most
anywhereelse, under the Code; as againstany objection that can be
raisedby demurrer.

The'dem.urrerto the secondandthird countswill be overruled.

McDoNALD '11. UNION PAC. Ry. Co.

(Circuit Oourt, D. Colfft'ado. May 8, 1888.)

NBGLIGENo1I:---'DANGEltOUS PREMISES-TRESPASSER.
�~�b�,�e complaintallegedthat defendantcompany,in operatingIts coalmine,

sank a shaft. and threw out a pile o,f slack, (on its own ground;) that the
slack caught :fire. and smoulderedfor a long time, until the pile sank to
the surfaceof the ground,on the top notbing appearingbut lifeless ashes,
but there being live coals underneath;that this slack was contiguousto a
town of 700 inhabitants;that it was not fenced in. and that no noticewas
postedto warn personsof the danger;that plaintiff, a boy 12 yearsof age,
anda strangerin the town, beingthre.atenedby someminers,and:fieeingfrom
them, ran acrossthe slack. supposingit to be nothing but ashes,andwasse-
verely burned. Held, that the complaintwas demurrable,defendanthaving
a right to put the slack on its own ground,and plaintiff being a mere tres-
passer.1

At Law. On demurrerto complaint.
O. S. T/u)ma8, for plaintiff.
WiUard Teller, for defendant.

BREWER, J. In the caseof McDonald againstThe Union Pacific Rail,.
way Companythereis a demurrerto the complaint. The complaintat-

. legesthat the defendantrailway corporationowns and operatesa coal
mine in the town of Erie; that it sanka shaft,and in the prosecutionof
its work threwout a pile of slack; that that slackcaughtfire, or wasset
onfire, andsmoulderedfor a long time, till the pile sankto the surface
of the adjacentsoil. On the top appearednothingbut lifelessashes;un-

,derneaththerewerelive coals. This plaintiff, a boy of 12 yearsof age,
a strangerin thetown, wasthreatenedbysomeminers,and,fleeingfrom
them, ran acrossthisslack,thinking it nothinghut ashes. Themoment
he put his foot on it hesankinto the hot coals,andwas burned. For
thatinJuryhesuesthe railroadcompany.

, "Respectingthesubjectof dangerouspremises,andtheliability for injuriessustained
bythosewhC>8l'eexpresslyor impliedly inducedor alluredthereon,seeOil-Mills Co.v.
Coffey, (Ga.)4 S. E. Rep.759, and note; NicholS' Adm'r v. RailroadCo., (Va.) 5 S. E.
Rep. 171; Splittorf v. State,(N. Y.) 15 N. E. Rep. 322; Clarke v. City 0:1' Richmond
(Va.) 5S. E. Rep.369; RailwayCo. v. Barnhart,(Ind.) 16N. E. Rep.121.


