
CAMMEYER V. DURHAM HOUSE DRAINAGE CO.

CAMMEYER '11. DURHAM HOUSE DRAINAGE Co. et al,

lOircuit (Jourt, N. D. lllinoil. May 16, 1888.)

51

REPLEVIN-JUDGMENT-AMENDMENT-RETURN OF PPOPERTY.
2 Starr &0. St. Ill. p. 2016, c. 119, § 22. provides that "if the plaintiff in

an action of replevin fails to prosecute his suit with effect, or suffers a non·
.'suit or discontinuance, * * * judgment shall be given for the return of
the property and damages for the use thereof from tl:ie time it was taken un·
til a return thereof shall be made, unless the plaintiff shall in the mean time
have become entitled to the possession of the property, wh.en judgment may
be given against him for costs and damages, " etc.. Held where, upon the case
being called for trial. plaintiff dismissed the suit. and the usual order was en·
tered simply adjudging that the cause be dismissed, and that defendant reo
cover his costs and have execution therefor, that the court had no power,
after two statute terms had passed, to enter judgment for a return of the
property ".

, At Law. On motion to amend judgment.
J. E. Slecper., for the motion.
Mr. Defrees, ,contra.

BLODGETT, J. ,This of replevin commenced in this
for· a quantity of iron pipe, etp. The plaintiffs gave the usual bond to
the marshal, conditioned for the due prosecution of the suit and return
of the property, if return be awarded; and the writ was duly ex-
ecuted by taking the property from the possession of the defendant and
delivering it to the plaintiff. On the 14th Jay of April, 1886, when
the case was 0ll11ed for trial,the plaintiff's attorney dismissed the case,
and the usual order was entered when a plaintiff dismisses his oWQcase,
simply adjudging that the cause be dismissed, and that defendant recover
his costs from the plaintiff, and that he have execution therefor. The
illinois statute provides (chapter 119, § 22:1)
"If the plaintiff in an action of replevin fails to prosecute his suit with

effect, or suffers a nonsuit or dis('ontinuance. or if the right of property is ad-
jUdged against him, jUdgment shall be given for the return of the property.
and damages for t.he use thereof from the time it was taken until a return
thereof shall be made, unless the plaintiff shall in the mean time have become
entitled to the possession of the property, when jUdgmentmay be gIven against
him for custs and damages. * * *"
No judgment for a return of the property was rendered, and the de-

fendant now comes and moves the court for such judgment, and a writ of
retorno habendo, on notice duly served on the attorneys who brought the
l;luit. The att(lrneys so served protest that they are no longer attorneys
in the case, and submit that inasmuch as two full statute terms have
passed since the judgment of dismissal was entered, the court has lost
control of the record, and cannot now make any substantial change in it,
or render for return of the property.
The case seems to be fully covered by the case of Lill v. Stookey. 72
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FEDERAL REPORTER.

Ill. 495, where a cause was dismissed on the defendant's motion because
no declaration had been fi]edby the first day of the second term, the
court awarding to defendant a judgment for costs, but giving no judg-
ment for return of the property. About two years thereafter, and after
the lapse of the term at which the cause was dismissed, defendant moved
to amend the judgment, as is done in this case, by the addition of a
judgment for return of the property. Such motion was allowed, and on
appeal the supreme court reversed the action of the court, holding that
the court had no supervisory power over the judgment after the expira-
tion of the term at which it was rendered; that the amendment made
was a ,U1a,tter of substance, and not a mere matter of form; and that
although the court on the dismissal of the case had the right to render a
judgment for return of the property, it by no means followed that it
could 'several years afterwards review its own Judgment and enter. the
judgment that should have been entered in the first instance. And to
the same effect are Troutman v. Hills, 5 Bradw.. 396j Becker v. Sauter,
89 Ill. 596; Jones v. Randolph, 104 U. S. 1l0jLinder v. Lewis, 1 Fed.
Rep. 378. The statute, it will be seen, provides for just such a judg-
ment as was entered in this case, if it shall appear that the plaihtiff since
the commencement of the suit has become entitled to the possession of
the property in question; and, in the absence of proof to the contrary,
the court will presume that ,the judgment was in accordance with the
proof before the court. But even if proof was now offered showing con-
clusively that at the time the judgment of dismissal was entered there
was nothing before the court which would authorize the court to deny
the judgment for return of the property, such proo( could not now be
heard, as that would be in effect correcting the error of th.. court after
the term had closed. The motion must be overruled.

Ex parte KINNEBREW.

(C'ircuit Court, N. D. Georgia. March 19,1888.)

1. INTOXICATING LIQUORS-CONSTITUTIONALITY OF ACTS-REGULATION OF COM:'
LOCAL OPTION LAW

The Georgia local option act of September 18, 1885, which, after prohibit-
ing the sale oj' liquor, provides, "that nothing in this act shall be
so construed'as to prevent the manufacture, sale. and use of domestic wines
or cider, "etc., in excepting domestic wines from the prohibition must be taken
as also excepting other wines, and so construed is not in violation of Const.· U.
S. art. 1, § 1:1, giving to congress the power to regulate interstate commerce.

2. COURTS.,...FEDERAL JURISDICTION-FEDERAL QUESTION.
Whether the objectionablepa,rt of the Georgia local option act of Septem-

ber 18, 1885, being separated, the rest may stand alone, Is not a question aris-
ing under the United States constitution, or a law or treaty of the Uniterl
States.

8. SAME-DUE PROCESS OF LAW.
When a defendant has been indicted for violation of the Georgia local op-

tion act of September 18, 1885, the validity of which Is for the state court to


