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C. M Farman; Asst. Dist. Atty., contra. °

SimmoxToN, J. The defendants are before the court on an information
filed 'by the district attorney for violating section 5399, Rev. 8t., imped-
ing a witness. Accompanying the information are the papers of the
commissjoner who held the preliminary examination, including the sworn
testimony of the witnesses taken in the presence of the accused. The in-
formation sets out that it is on the oath of office of the district attorney;
but itis notsworn to. The defendants’ motion is based upon the absence
.of an affidavit to the information. It is true that informations must be
based upon affidavits which show probable cause arising from facts within
the knowledge of the parties making them, and that mere belief is not
sufficient. U. 8. v. Tureaud, 20 Fed. Rep 621. In the case at bar,
_the defendants were arrested on a warrant issued upon an affidavit stat-
ing facts on knowledge. They were brought before the commissioner, a
committing magistrate. The evidence against them was taken on oath.
Thus all the requirements of the law were fulfilled. BrapLEY, J., in In-
structions to Commassioners, 3 Woods, 502. Upon this sworn test1mony the
information was filed. The motion to quash is refused.

UniTED STATES v. GRUVER.
(District Court, D. Soutk Carolina. May 16, 1888.)

PosT-OFFICE—STEALING FROM THE MATLS
The only offense punishable under section 5467, Rev. Bt. U. 8., 1s “the steal-
ing or taking” by a postal employe of the articles enumerated in this section
from the mail intrusted to him, which mail has been embezzled, secreted, or
destroyed by him.
{Syllabus by the Court.)

At Law. ,

James L. Gruver was indicted for offenses commiited in violation of
Rev. St. U. 8. §§ 8891, 5467. Defendant demurred. Demurrer sus-
tained.

L. F. Youmans, U. 8. Dist. Atty., for the United States.

G. L. Buist, for defendant.

SIMONTON, J. The defendant, a letter carrier in Charleston, was in-
dicted under two counts: One for violating section 3891, Rev. St.; the
other for violating section 5467, Rev. St. The count upon section 5467
ig in these words:-

“ And the jury aforesaid, upon their oaths aforesaid, do further present that
-James L. Gruver, late of Charleston county, state of South Carolina, on the
.2d day of April, in the year of our Lord one thousand eight hundred and
eighty-eight, at Charleston county, in thestate of South Carolina, in said dis-
‘trict, and within the jurisdiction of this court, being employed in the postal
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service of the United States, to-wit, as letter carrier, in the post-office at
Charleston, county of Charleston, in the said state and district, did then and
there unlawfully destroy a certain letter which was intended to be conveyed
by post, and came to possession of him, the said James L. Gruver, letter car-
rier aforesaid, and intrusted to him for delivery to the person to whom the
same was addressed, to-wit, H. W. Kinsman, at Charleston, and which letter
contained a check of great value, to-wit, for the sum of fourteen dollars and
twenty-nine cents, drawn by Edward Roberts on the Produce National Bank
of Philadelphia, in the state of Pennsylvania, to the order said H. W. Kins-
man, contrary to the act of congress in such case made and provided, and
against the peace and dignity of the United States of America.”

The counsel for the defendant demurs to this count. He insists that
it is totally defective, in that it does not charge that the defendant “did
steal or take” the contents of any letter, packet, bag, or mail of letters;
and that “the stealing or taking” the contents of such letter, ete., is the
crime, and the only crime, pumshable under this section. The Section
begins as if it was intended to punish the secretion, embezzlement, or
destruction of mail matter containing any security for or assurance
relating to money, or any other thing of value. “Any person who
shall secrete, embezzle, or destroy any letter, packet, bag, or mail of let-
ters intrusted to him, and which shall contain any note, bond, check,”
etc. Then follows a minute enumeration of all kinds of securities and
papers of this character; and then, in the same sentence, the section goes
on: “Any such person who shall steal or take away any of the things
aforesaid out of any letter, packst,” etc., “shall be punished,” etc. The
phraseology is almost the same down to and including this sentence, in-
deed altogether the same, as section 279, act 1872, (17 St. at Large,
318,) from which it is here compiled. Whether this act, which was
itself a compilation, in transcribing a former act of congress, omitted,
accidentally or intentionally, a clause making a distinct offense the se-
_creting, embezzling, or destruction, by a postal employe, of mail matter
intrusted to him, does not appear, and is not important. . The law cer-
tainly is not so written, and no court would interpolate it in a criminal
statute. Section 3891 makes it a criminal offense for a postal employe
to secrete, embezzle, or destroy any mail matter intrusted to him, al-
though it does not contain any security for or assurance relating to money
or other thing of value. Section 5469 punishes any person, whethér
in employment of the postal department or not, who opens, embezzles,
or destroys mail matter containing things of value, or the representatives
of value, I am inclined to think that this section is not defective, as
Judge PARDEE seems to think in U. S. v. Long, 10 Fed. Rep. 879, and
that it expresses the intent of congress to punish the stealing or taking
from the mail the things enumerated. The section first describes the
person to be punished. He must be employed in the post-office depart-
ment. He must secrete, embezzle, or destroy mail matter intrusted to
him; and, besides this, “such person,” that is to say, such postal em-
ploye, who 80 secretes, embezzles, or destroys mail matter intrusted to
him, must steal or take the contents of such mail matter, valuable or
representing value, in order to come within the provisions of this section.
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If he secretes, embezzles, or destroys mail matter intrusted to him, he
can be punished under section 3891, although it does not contain value,
or representative of value. If he steals or takes the letter or packet, and
it contains value, or the representative of value, he can be punished
under section 5469. If he embezzles, secretes, or destroys the letter or
packet containing value, or the representative of value, and in addition
to this steals or takes the contents, he will be punished under the sec-
tion in question. Let the demurrer be sustained.

Haxcock InspiraTor Co. v. REGESTER ¢t al.
(Circuit Court, D. Maryland. May 5, 1888,)

PATENTS FOR INVENTIONS—PATENTABILITY—NOVELTY—BOILER INJECTORS.
The court finds that the same question as to the validity of claim No. 8 of
patent No. 185,861 was decided upon substantialllqy the same evidence in the
case of Hancock Inspirator Co. v. Lally, (in the Northern district of Illinois,)
27 Fed. Rep. 88, and that the rule of comity between the circuit courts of the
United States in patent cases requires that decision to be adhered to as gov-
erning the present case.

(Syliabus by the Court.)
In Equity. | )

Chauncy Smith and Elmer P. Howe, for complainant.

Hector T. Fenton, for respondents.

Moreis, J. - This is a bill filed February 12, 1885, in usual form, for
an injunction.and other relief for alleged infringement of patent No.
185,861, dated June 2, 1877, to John T. Hancock, for an improvement
in the class of instruments known as “injectors for feeding water into
steam-boilers.” The infringement charged against the defendants is the
.use and sale by them of an instrument known as the “Eberman Boiler
Feeder,” which is complained of as an infringement of the third claim
of the complainant’s patent. The third claim is as follows: “(3) The
combination of an injector for forcing water into a boiler, and a second
injector communicating with the well and communicating with and sup-
plying water to the first, substantially as described.” The defendants
bring to the attention of this court that since the institution of this suit,
in a case then pending in the circuit court for the Northern distriet of
Illinois, between this same ¢omplainant and one Lally, the third claim
of complainant’s patent has been passed upon, and was declared to be
void by Judge BropgrTT for want of novelty. Judge BrLobeerT’s opin-
ion, filed March 22, 1886, is reported in 27 Fed. Rep. 88, and since
the argument of this case I have been furnished by counsel with models
of the Jenks injector, which was the instrument complained of in that
case. From examination of the Jenks injector it appears that in every
particular put in issue it more nearly resembles the Hancock injector



