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of the Giffard invention. But evidenceuponthis very questionwas
feredin theLdllyOase. It seemsto meobvious,therefore,thatcomplain-
ant'sthirdcTll,im canonly 1?esustainedby holdingcontraryto Judge'BLOD-
GETT'S finding of fact that,the Hancock combinationdoesproducere-
sultsSO different from Gi:ffii:rd&'SaS to haverequiredinvention. !tisnot
Rcasein which the two instrumentswhich areallegedto infringe sodif-
fer from eachother'that undera narrowconstructionof the third claim
the inst111mentcomplainedof in the presentsuit'mightbe an infringe-
ment, while the instrument,ofthe Lally Ouewould not, but, onthecon-
trary,unlessthe instrumentin theLally aUle is an,iIlfringement,the one
complainedof in this suit cannotpossiblybe. If this court shouldun-
dertaketo re-examinethe findings andconclusions,of tile learnedjudge
who decidedthe Lally Oue, andshouldcometo the concl'psionthat the
third claim could besustainedfor anycombinationmade"substantially
Rsdeseribed,"tberesultwould be that the Eberman would be
enjoinedin this district, while in the Northern district of ,Illinois the
Jenksinjector, which morenearly resemblesthe Hancockpatentedin-
strument,couldbemadeandsold without hindrance. This is just ex-
Rctly'theconfusionanduncertaintywhich it is the wise purposeof the
comity betweentheUnitedStatescircuit courts in patentcases,to pre-
vent. Goodyoo.rv. Willis, 1,Flip. 388; Chemical WorkB v. Heckfff,2 Ban.
& A. 351;Purifier 00. v. Chrisf:w.n,4 Dill. 448; Wordenv. Soo.r18,21Fed.'
Rep; 406. The LaUy Que hasbeenappealedto thesupremecourt,and
this one, I presume,will be, and the questionsinvolved in both oases
betherefinally adjudicated. The bill mustbe dismissed.

BRAHN t1. RAMAPO IRON-WORKS et al.

(Circuit Oourt, S;n>NetD York. May 11,1888.)

1. 'PATENT$FORlNvENTIoNS--SWITCHáSTANDs-PRrORITY.
, JamesBrahn,August 0,,1879.and March 6, 1883,obtainedpatentsfor im-

provementsin railI:oad JosephH. Lukens,Ma'y 11,1870,(apá
,plicationfiled March 5.1870,)obtaineda patentfor an inventloncontaining
, BomeoftheIlQmefeatures. Brahnendeavored,in anactionfor infringement,

showthAt his inventionwasprior to the dateof theLukens patent. Held
that, in8llmuch 88 complain"nt, when notified, March, 1879, by the patentá
office tllat his claim was anticipatedby Lukens, more sharply limited his
claim to the:precisecombinationintendedto becovered,insteadof insisting
to the contrl'ry, he cOJ;1cededthe priority of theLukenspatent.

2.
'Wheretheshaft,asshownin the fourth claim of p,atent218,110, 7,
,18'79, for switch-stands,slidesvertically, andby suchverticalactionlocksand
unlocksthe switch,andits primarYlocking canonlybeoverComeby fracture
of somepartof the mechaniSm.it is not infringedby aswitch-standtheshaft
ot'whicbrevolves,andwherethe locking is one'wbIChmaybe overcomeby
pressureat the rails; andwhen, if the peculiarfeaturesof theshaftand hub
andlever areeliminated.andthe claim,only coversthe substitutionof a si,o-
gle padlockstaplerotatingwith the shaft, for the three exactly similar but
medpadlockstaplesof the LukimsllatentOf May 11, 1875,it would showno

aboveordinarymechanicalskill, andbevoid. '
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3. SAME.
Patent271J,450,March 6.1883,for switch-stands.grantedto JamesBrahn,

on accountof the.prior stateof the art canonly be maintained.whenclosely
restrictedto the specifiedelements,eachof thembeingmaterialto theclaim;
andwáhereintheallegedinfringing standthe shaft hasnot the vertical mo-
tion of tae shaft in the patent,and the additionalshaftwith its springaud
recessis omitted, thereis no infringement. ,

In Equity. Bill to restrainthe infringementof patent.
JamesBrahn, complainant,filed a bill to enjoin the RamapoIron-

Works et al., defendants,from infringing patentsfor improved switch-
stands,No. 218,110,of August7, 1879,and No. 273,450,of March 6,
1883. .

A. G. N. Vermi7.yea,for complainant.
WiUiam A. Redding,for defendants.

LACOM'BE, J. This suit is brought for an injunction to restrain the
defendantsfrom infringing two letters patentheretoforegrantedto the
complainant,and now owned by him. The patentsare eachfor
provementsin railroadswitch-stands,andare,respectively,No. 218,110,
datedAugust7,1879,andNo. 273.450,datedMarch.6, 1883. By n0-
tice or agreementbetweencounselthecontroversyhereis confinedto the
fourth claim of patentNo. 218,110, and the first claim of patentNo.
273,450. Theseclaimsareasfollows:

..Fourth, [of 218,110.] The combination,in a switch-stand,of the revolv-
ing shaft,B, to which are securedthe crank,C, andhub, D, thearm.j, se-
curedto said soasto be rotated it, the lever,E,pivotedin thehub,
D, andprOVided with a slot, throughwhich may passthe said arm,j, when
the saidlever is depressed,aU constructedandarrangedto operateasandfor
thepurposedescribed."

"First. [of 273,450.JThecombination,in aswitchástand,of the shaft,G,
thecam,D, theshaft,E, clutch, D2, D3, andspringF,asandfor thepurpose
described."

A distinctive featureof the first patentis the slot in the leverthrough
which, whenthe le\'er is depressed,the arm,i, passes. At the end of
this arm is a hole, throughwhiGhmaybe passedthe.qowofa padlock.,
Thusthe leverlS securedagainstunauthorizedinterference. A sim]ar
IIlode of fasteningthe)everin its depressedpositionjsshown in a pat-
ent to JosephH.Lukens,(No. 163,220,)datedMay 11, 1875, (appli-
cation filed Match 5" 1875.) In the Lukens patentthere were three
padlockstaples,onein eachplane,within which the lever could be de-
pressed;in the complainant'spatentthereis only one arm, (or pad;ock
staple,)which revolveswith the shaft, andby meansof suchrevolution
is placedsuccessivelyin eachof the threeplaneswithin which the lever
can be depressed..The protrusion of the arm through the slot in the
lever, with appliancesfor locking the two togetherwith the long endof
the lever in to the standand the arm below the stand-head,
is commonto both. Complainant'spatentwas issuedAugust5, 1879,
uponan applicationfiled February5, 1878. Upon the trial heendeav-
oredby pnof to fix the dateof his inventionprior to May 11, 1875,the
dateof Lukens' patent. The evilenceis that of the plaintiff', and, as
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might be expectedin undertakingto testify as to the precisedatesof
transactionsoccurring severalyears ago, it is not altogetherconsistent.
A very reasonableexplanationof its apparentinconsistenciesis advanced
by complainant'scounsel,but the decisionof this questionis controlled
by an independentcircumstance,which standsproved without dispute.
When all the facts were fresher in complainant'smind than they were
whenhe testified last year, and when it must be assumedthat he was
Burer of his datesthan he is now, the Lukenspatentwas brought to his
attention. Complainant'soriginal fourth claim read as [')llows:

"The combination,in a switch-stand,of revolvingshaft,B, to which is se-
curedthecrank,C, andhub, D, thearm,j, securedto said shaft. the lever,
E, pivotedin the hub, D, andprovidedwith a slot through which may pass
thesaidarm, j, whensaidlever is depressed,all constructedandarrangedto
operateasandfor thepurposedescribed."

On March 14, 1879.he was notified by the patent-officethathisclaim
wasfound to. be anticipatedin the Lukenspatent. Insteadof insisting
that his invention was prior to Lukens', hepracticallyconcededthecon-
trary, by "more.sharplylimiting his claim to theprecisecombinationin-
tendedto becovered." Thatprecisecombinationconsistedsolely in fast-
eninga singlepadlockstaple(orarm) to theshaft,insteadof fasteningtwo
or more to the frame. Suchactiononcomplainant'spartindicatesquite
plainly thatatthattime(May, 1879)hedid notbelievethathewasa prior
inventor in the field coveredby Lukens. lam of the opinion, there-
fore, that the complainanthas failed to fix the date of his invention,
coveredby th;e'fourthclaim of patentNo. 218,110,earlierthanthedate
of Lukens'patent.

Upon theargumentdefendants'counselexpresslydisclaimedany in-
intentionof challengingthe validity of the patent. Suchvalidity will
thereforebe assumed;but in view of the stateof the art asdisclosedby
tbe proofs, suchvalidity can only besustaineduponsucha construction
of the claimaswill confine it strictly to the precise form and arrange-
mentof the partswhich-all of themold-are combinedby complain-
ant in a particular mannerto accomplishparticular results. Braggv.
Pitch, 121 U. S. 478, 7 Sup.Ct. 978; Hill v. Sawyer,31 Fed. Rep.
282. Defendantscontendtbat, if the patentsuedon is thus construed
they do not infringe, and such contentionseemsto be well founded.
The shaftin defendants'devicerevolves,but it doesnot, asin complain-
ant'sstand,slidevertically, and by suchverticalaction lock andunlock
theswitch. In defendants'switch-standtheprimarylocking is onewhich
may be overcomeby sufficient pressureat the rails; in complainant's,it
canonly be overcomeby fractureof somepart of the mechanism. The
specificationsand drawings show how theseresultsare broughtabout
in complainant'spatentby the peculiar constructionand intendedme-
chanicalactionof the shaft, B, hub, D, and lever, E. All theseparts
are broughtinto the fourth claim by reference,andare thus to be taken
asenteringinto the combinationwhich the claim covers. As it is not
attackedhere, suchcombinationmay be acceptedas sufficient to sup-
portapatent. If, however,the peculiarfeaturesof the shaft, the hub,

v.35F.no.1-5
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and thelever areto be eliminated from the claim,andit is to be coná
struedascoveringonly the substitutionof fl. singlepadlock staple rotatá,
ing with the shaft for the three fixed, but otherwisepreciselysi.milar,
padlockstaplesof Lukens,thereis nosubstantialinventionshown;noth-
ing aboveordinarymechanicalskill; and under the later decisionsthe
patent(asto this claim) cannotbe sustained. Atlantic Workav. Brady,
107 U. S. 192, 2 Sup. Ct. Rep.225; Hollister v. Manufacturing00., 113
U. S.59,5Sup.Ct. Rep.717; TMmp80nv. Boisselier,114U. S.l, 5 Sup.
Ct. Rep, 1042; Pomace-Holder00. v. Fergu80n, 119 U. S. 336, 7 Sup.
Ct. Rep. 382. ..

Thejuniorpatent,No. 273,450,isto besimilarlyconstrued. In view
ofthestateof theart, it canonly besustainedwhencloselyrestrictedto the
specifiedelements,eachof thembeingheldmaterialto theclaim. When
so construed,the variancesfound in defendants'stand-notablythe
tical motion of the shaft, G, and the entire omissionof the additional
shaft,E, with its springandrecess-aresuchat to relievethe structure
from thechargeof infringement.

The bill of complaintshouldbe dismissed,with costs.

HuumRSOHLAGMA:NUF'GCo. tI. SPALDING et al.

(Oirouie Oourt, D. MasBachwett,. November17, 1886.)

PATENTS FOB INVENTIONS-INFRINGEl\tENT-WAXED PAPER.
In view of thebroadconstructiongivento the fifth claimof reissuedletters

patentNo. 8,460,of October22,1878,to SiegfriedHammerschlag,for apro-
cessof makingwaxedpaperbymachinery,in Hammer8chlagv. Wood,18Fed.
Rep.175,andothersimilar decisions,held, thatthe"SpauldingMachine"was
aninfringement,andthatapreliminaryinjunctionshouldissue.

In Equity. On motion for preliminary injunction.
Thebill wasfiled to enjoinan alleged infringementof reissuedletters

patentNo. 8,460,of October 22, 1878, (original No. 193,867,of Auá
gust7,1877,) to SiegfriedHammerschlag,for aprocessof makingwaxed
paperby machinery. The fifth claim of the reissueis asfollows:

"The methodhereinsetforth of waxingpaper,consistingin spreadingthe
wax uponthesUrface,heatingthepaperfrom theoppositesideto spreadand
fusethe wax into thefabric of thepaper,removingthesurpluswax, and re-
melting andpolishingthewax upon thepaper,substantiallyassetforth."

Prost & Cae and Livermore& Fish, for complainants.
H. D. Hadlock, ThomaaWeston,Jr., and Lore;nzo Dow, for defendant.

COLT, J. In viewof the broadconstructiongiven to the fifth claim of
the Hammerschlagpatentby various courts,and especiallyin vieW of

ITheopinionin this casereachedusbut recently. It is now published111 connection
with theopinionon final hearing,reportedinfra.


