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REYER 11. MACKAY.

(Circuit Oourt, ,N. D. lllinoia. May 21,1888.

i.QmETING TITLE-VENUE.
A courtof equity, having jurisdiction of the partIes,has also jurisdiction

to compeldefendantto releaseanddischargeanapparentclouduponthe title
to landsituatedin anotherstate.

2. SAME-VomJWGMENT.
Wherea judgmentIs absolutelyvoid for want of jurisdiction, a party afá

fectedby it is not compelledto apply for relief in the Court which rendered
it, but maybring a suit in equity in anotherstate to avoid its consequences.

8. SAME-ATTACHMENT OF LAND uF NON-RESIDENTIl.
A judgmentof a statecourt,renderedagainstnon-residentdefendantswithá

out personalserviceuponeither,andwithout appearance,decreeingthatcerá
tain land,situatedin the state,heldby oneof thedefendants.wasconveyedto
andheldby herin fraud of the creditorsof the other defendant,and directá

, tng its saleto satisfysuchqredjtors,is absolutely,void for want of jurisdicá
tion; anda courtof equityin anotherstatewill entertain,a bill to set aside,
asa cloud on thetitle, thesherUf'sdeeduponsaleunderlIuch judgment.

4. SAME-TITLE OF COMPLAINANT.
Although a deedcomplainedof asa cloudupontitle is void, yetacomplainá

antwho haspartedwith his title to the property,andis only 8 warrantorin
thechainof title, mayapply to a oourtof equity to havethecloud removed.

In Equity. Bill. to removeclo'Qdon title. On demurrerto bill
O. F. Woodruff. for complainant. '
Pry & Babb,for defenc1ant.

, BLODGETT, J. This is a demurrerto a bill filed by complainantto �r�e�~
D;love a cloud,uponthe title to a tract of land alleged to be owned by
complainantsituate in the state of Iowa. The substanceof the case
statedin thebill isthatoneAdamRemerwasindebtedto DuncanMackay,
the defendant,upona promissorynote,and they wereboth citizensand
residentsof the stateof Illinois. Remer'swife in someway obtained
title to the tractof land in Iowa now in question., DefendantMackay
causeda suittobe ,broughtagainstRemerand his wife, in thecountyin
Iowawherethelandwassituated;thecomplainant,undertheIowaCode
of Practice,statingin substancethatAdam Remer was indebtedto the
plaintiff in the am.ountdueon the note; thatboth,defendantswere �n�o�n�~

residentsof the stateof Iowa, andthat Adam Remerhadpurchasedthe
trll,ct of land in question,for which he had paid the consideration,and
hadácam;edthe title to be conveyedto his wife for thepurposeof �h�i�n�d�e�r�~
ing, delaying,anddefraUdingthe creditorsof. him, thesaidAdam; and
prayed an attachmentand judgment againstAdam as a non-resident
debtor; andalsoprayedthatMrs. Remershouldbeadjud/1;edto hold the
title in fraud of Remer'screditorsand in trust for Remer,and that the
propertyshouldbesubjectedto thepaymentof his(Mackay's)debt. No
personalservicewasobtainedin anyform uponeitherof thedefendants,
but constructiveservicewasmadeby publicationof notice,asprescribed
by the Iowa statutein suits againstnon-residents;and in duetime the
casecameon for trial. The record of the trial shows that the court,
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�~�(�h�a�"�i�n�g heardthetestimony,found that theallegationsin thecomplaint
weretrue,"andrenderedjudgmentagainstAdam Remerfor the amount
dueuponthe note,andcostsof suit; anddirectedthataspecialexecution
issuefor the saleof the landdescribedin the plaintift"s complaint. A
specialexecutionwasaccordinglyissued,andthe landwassold. In due
time the sheriff, after the expirationof thetermgivenby theIowastatute
for redemption,madea deedto Mackay, the plaintiff in the Iowa �C�8�$�~
anddefendanthere. The bill in this casealso aversthat complainant
purchasedthis land from Mrs. Remer,and that complainant,with no
knowledgeof the proceedingsin saidsuit, soldsaidlandandgavea wará
ranty<'Ieedtherefor,andCOmplainantnowbringsthisbill upontheground
that the deedso obtainedby defendant,Mackay, underhis said judg-
ment, is aelouduponthe title of Mrs. Remersoacquiredby complain-
ant in good faith, and whichcomplainantis boundby his deedof war-
ranty to protect; and prays that defendantbe compelledby the decree
of this court to releasewhatevertitle he hasapparentlyacquiredby his
saidjudgment,execution,anddeed.

The demurrerto the bill proceedsuponseveral'grounds. The first is
that this court hasno jurisdiction to adjudicateuponthe title to prop-
erty in anotherstate,andespeciallyhas no jurisdiction to -set asideor
interferewith thejudicialprocaedingsof the C011rts of a state. This is
-3 proceedingin equity,andequity,asarulejoperateswholly in per8Onam.
.It operatesuponthe conscienceof the defendantby decreeinghim to do.
-or refrain from doing somespecialact; andthegeneraleffect and scope
()f a decreein'a courtOf eqUity is aimedat the volition or conscienceof
the defendant.'This court, having personaljurisdiction of the defend-
ant in thiscsae.candirect its decreeuponhim, and compel:him to do
what is equitltble'andright under'the circumstancesand thefacts in the
case;hence,it seemsto me, therecanbe no doubt there is jurisdiction
asbetweenthe partiesto this controversy. The court is not ask-edto
passuponthe title to this land,butonly to saywhetherthe defendant
shallbecompelledto releaseanddischargeanapparentcloud upontitle
if thecourtshall find thathe in equityoughtto do so. Thecasemade
by the bill is not thatof two conflicting titles; but is that thedefendant
hasattemptedto divest Mrs. Remerof her title bya judicial proceeding
which is void.

Thenext point madeis that this is ajudicial proceedingof a courtof
competentjurisdiction, and that, if there is any remedyfor this com-
plainant,it should be found in the courtwherethe cloud originatedby
reasonof theseproceedings. Thatmight haveforceif theshowingmade
by the bill was that therewasa mere error committed;but,'underthe
showingmadeby this bill, the Iowa court had no jurisdiction of Mrs.
Remerin the suit, and its judgmentand proceedingscould not operate
to divesther of her interestin this property. While there is no doubt
that if a debtorresidingin Illinois holdspropertyI realor personal,in his
own namein Iowa, a creditormay attachsuchproperty,and,underthe
provisionsof the Iowa statutefor constructiveserviceby publication of
notice. may clothethe court in which suchattachmentis brought with
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jurisdictionto ):I.djudgesuchpropertysubjectto the debtsof suchowner,
yet I know of no judicial proceedingswherethe apparentownerof prop-
erty canhavehis title divested,and his propertyappliedto thepayment
of another'sdebt,without personaljurisdiction. This questionhasbeen
frequentlypasseduponby the supremecourt of the United States,one
of the latest dedsionsbeing Pennoyer v. Neff, 95 U. S. 714, wherethe
former decisionsare.roay reviewed.

The defenrlant,:M:ackay,in .theproceedingin Iowa, was seekingto ob-
tain" first, a judgmentagainstAdam Remer on his debt; and then a
decreethat the propertyof which Mrs. Remerwas the apparentowner,
and of which sheheld the legal title, shouldbe adjudgedto beliable for
the paymentof that indebtedness. Mrs. Remer,under the line of au-
thorities I havecited,could not be divestedof her title without personal
'3ervice,and having her .day in court for the purposeof contestingthe
questionas to whethershe held that title in trust or in fraud of the
creditorsof Adam Remer; thereforeI haveno hesitationin sayingthat,
on the casemadeby the bill, while this deedmay be a cloud upon the
title of Mrs. Remer to the property,shehas not been divestedof her
estate. Anotherquestionmadeby the demurreris that, if the defend-
ant'sdeed.isvoid, thencomplainanthasa full and completeremedyat
law. But this complainanthas,accordingto the showing of the bill,
nowno legal title to this land; heis only a warrantorin thechainof title,
andmayappealto a courtof equity to removethis cloud. 2 Story, Eq.
JUl'. ¤¤ 700,701; Ely v. Wilcox, 26 Wis. 97; Ohamblin v. Schlichter,12
Minn. 276, (Gil. 181;) Hart v. Sa.mom,110 U. S. 157, 3 Sup.Ct. Rep.
586. Anotherpoint madeby complainantin supportof the bill is that
the recordin the Iowa proceedingshowsno decreeor judgmentagainst
Mrs. Remer;,and hencethat the. sale and deed are absolutelyvoid.

,The record setout in the bill showsthat "the court found from the
. proof that the allegationscontainedin the complaintwere true;" but no.
judgmentor decreewasenteredfinding that Mrs. Remer held the title
in fraud of her husband'screditors,and adjudgingthat the propertybe

"applied to the paymentof complainant'sdAbt. I do notfeel calledupon
at this time to saywhether the omission of the court to rendera full
decreeupon its.finding rendersthe executionand deed void, or only
voidable. TherearesomeIllinois caseswhich seemto hold thata find-
ing without a judgment has no force or vitality whatever,and would
not supportanysubsequentproceedings. Martin v. Barnhardt,39 Ill. �9�~

'.Faulk v. KeUumll, 54 Ill. 189, 190.
The demurreris overruled,and defendantcan elect either to answel"

or standby the,demurrer.
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1. BANKRUPTCy-SALES BY ASSIGNEE.
Section9 of the bankruptact of 1841,rroviding that "all sales,transfers.

andotherconveyancesby theassignee0 thebankrupt'spropertyandrights
of propertyshallbe madeat such times,andin suchmanner,asshallbe or-
deredand appointedby the court in bankruptcy,"is satisfiedif thesaleis
madepursuantto a rule orgeneralorderof thecourt in bankruptcy,prescrib-
ing whenandhow salesareto bemade. A specialorderfor eachsaleis not
necessary.á

2. SAME-NOTICE OF SALE-DESCRIPTIONOF PROPERTY.
A misdescriptionof lots in the noticeof saleby an assigneein bankruptcy.

aslocated"on 62d street."is correctedand nullified by acorrectdescription
of thelotsby mapandnumber.

B.ExECUTQRS AND AD1IUNISTRATORS-ADMINISTRATORS CUM TESTAMENTO AN-
NEXO-ExECUTION OF POWERS OF EXECUTORS.

Under2 Rev.St.N. Y. p. 72, ¤ 22,providingthatadministratorso. t. a. "shall
havethesamerightsandpowers,andbesubjectto thesameduties,asif they
had been namedexecutorsin such will." where executorsare by thewill
gIven discretion in the saleof lands,in exercisingsuchdiscretionthey �a�c�~
not as executors,but as trustees;andanadministratoro. t. a. would not bt.
competentto exerciseit; but wheresuchexecutorshave>exercisedthe dis-
cretIOnby makinga contractof sale,andnothingremainsbut to executethe
conveyances,theyact, asto that, as executorsmerely,andanadministrator
c. t. a. is competentto executetheconveyances.

In Equity. Bill for specific performance,brought by the Farmers'
Loan& Trust Company,asadministratorwith the will annexed,against
Amos R. Eno.

Turner, McClure �~ Rolston" for complainant.
ThumaB C. Ennever,Jor defendant.

WALLACE, J. Unless the plaintiff can give a marketabletitle to the
real estatepurchasedby the defendantby contract,specificperformance
of the contractShould riot be decreed. The principal objectionto the
title is that the saleof the rea] estateby the generalassigneein bank-
ruptcy,madein May, 1844,wasvoid, and did not paSEl to the purchaser
thetitle of the bankrupt. Thegroundof this objectionis that the court
in bankruptcydid not appointthe time of saleas requiredby section9
of the bankruptact of 1841. That sectionreadsas follows:

"And be it further enacted,that all sales,transfers,andotherconveyances
by the assigneeof the bankrupt'spropertyand rights of propertyshall be
madeat suchtimes. and in such manner,as shall beorderedand appointed
by the court in bankruptcy."

The court in: bankruptcyhad adoptedrules underthe provisionsof
the act. Rules 61 and 82 only need be referred to. Rule 62 wasas
follows:

"Six days'previousnoticebypUblic advertisementshallbe given of thesale
of personaleffects,and14days of real estate.to be publishedwherethe no-
ticeto showcauseon thepetitionfor thedecreeof bankruptcywaspublished."

Rule 82 was as follows:


