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parture in its methodsfrom the rules of the common law, and it may be
doubtful if any fact tried in a federal court hasel'erbeen re-examined"ac-
cording to the rules of the common law." Congresshas never taken the
trouble to regulatesuch re-examinationaccordingto the constitutionalre-
quirement,nor to declarehow it shall bedone, undera judicial systemestab-
lished beforethe amendmentwas made,and which is ill adapted,to say the
leastof it, to the processof re-examininga fact tried by a jury "accordingto
the rules of the commonlaw."

ThequestionarisE'Swhethercongressis not confinedby the amendmentto
somesystemof organizationfor thecourts,wherein theserules of the com-
mon law may havefull play, for nothing is plainerthan that it hasnot the
samefreedomof action as thestates,in providing for the re-examinationof
a fact tried by a jury. At all events;thecourts should not be left during
anothercenturyto tlounderabout as they havebeen left during that which
will closeSeptember24, 1889, thecentennialof our judiciary act.

E.S.H.

GERMAN-AMERICAN BANK V. CITY OF BRENHAM.

(Oircuit Oourt. w: D. Twa8. April Term, 1888.)

1. MUNICIPAL CORPORATIONS-BoNDS-POWERTO ISSUE.
The defendantcity, being authorizedto borrow moneyfor" generalpurá

poses,"had power to issuecommercialbondsfor the sumsoorrowedwhich
will legally bind thecorporation.

S. SAME-CONSTITUTIONAL LAW.
The city was charteredin 1873. The stateconstitution of 1876 provides

thatsuchcitiesasBrenhammay"collectan annualtaxto defraytheexpenses
of their local goverument.not to exceedfor a'nyyearoneáfourthof oneper
cent." The bondswereissuedin 1879. Held, that the saidprovisiondid not
forbid thedefendantcity to borrow moneyfor" generalpurposes,"or to de-
fray the expensesof its local government.

a SAME-INNOCENT PUltCHASER-NOTICE.
Themoneyborrowedonthebondswasexpendedunlawful1ybythecity couná

cil toaidarailwaycompany. Thewholeseriesof bondsandeouponswerepur-
chasedby Mensingbeforeany of thecouponswereoverdue. While Mensing
held them.some$2.000 of the couponsbecamepast due and unr,aid,and-in
thatconditionMensingpledgedthe bondsandcouponsto plaintrff to secure
the paymentof borrowedmoney. Held. that if the jury tind that Mensing
hadknowledgeof thefact that the city council, in borrowing moneyon the
bonds,intendedto expendthe moneyobtainedfrom thebonds,or did expend
thesame.in theaid of a railway company,the plaintiff. asto the dishonored
coupons,shouldnot recover.

4. 8AME-PLEDGE.
The pledgee,the plaintiff. in relation to the dishonoredcoupons.must be

chargedwith suchknowledgeof the issuablefacts as the jury may believe
thepledgeor,Mensing,shouldbe chargedwith.

(SyLlabu8 by Boarman, J.)

At Law. Trial by jury.
Henry So.yles andDavidson &; Minor, for plaintiff.
Maxey &; Fisher andPeeler &; Peeler. for defendant.

BOARMAN, J., (oraUy charging the jury.) Thedefendant,in his plea in
abatement,setsup that the plaintiff doesnot own or hold the bondsin
sucha way as to entitle him to suein this court. This plea presentsan
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issueof fact which you areto determine. I chargeyou that the bonds
andcouponsin questionareontheir facecommercialpaper. The hold-
ing of sucha paper,the employmentof counselto sueon thesecoupons
by the bank, the failure of defendantto showor suggestthatanyoneelse
ie theownerof thecoupons,makesa primafacie casein favor of plaintiff.
If you find that Mensingwasthe purchaserand ownerof the coupons,
andthathe pledgedthem to securealoanmadeto him by the bank,and
that in fact Mensingno longerclaimsor ownsthecoupons,you will find
for the plaintiff. The failure to suggestthat anyoneelse owned the
bondsor coupons,or to nameany one else as their owner, is a strong
circumstancein favor of the plaintiff.

Now, uponthe otherissues,I chargeyou thatbondsto theamountof
$15,000,with interest couponsattached,were issuedin 1879 by the
defendantcity, then operatingunder charterof 1873. In that charter
section2 says"that the city council shall have power and authority to
borrow moneyfor generalpurposes,not exceeding$15,000.00,(fifteen
thousand on thecreditof thecity." Theconstitutionof thestate,
1876,allowssuchcitiesasBrenhamto"collectanannualtax to defraythe
expensesof their local governmentnot to exceedfor anyyearone-fourth
of oneper cent." The powerof the city to borrow money carrieswith
it the authority to issuebondsin this case. It maybethat the limits-
tjon of the power to tax beyond of 1 per cent. impairs the
ability of the defendantto pay the bondsand coupons;but I do not
think it deniesthe capacityof thecorporationin 187.9to issuethe bonds.
as commercialpaper,and bind the constituencyto thepaymentthereof.
Henceyou will beginyour considerationor the issuablefacts with the
fixed opinion that the city mustpay the couponsnow suedon in full,
unlessyou shall find adverselyto plaintiff on the singleissueI shall di-
rectly presentto you. If you find adverselyto plaintiff on that issue,
recoverycan be had for only apart of the couponssuedon. Before
statingthat issue,let us sum up sonieof themattersof fact that arenot
disputed. Suchevidenceshowsthat thecity, underthecharterof 1873,
issued,by ordinance,in 1879, the bonds, the couponson which thIS
suit is brought; thatthecity, in pursuanceof ordinances,sold thebondf:1,
andthat of theproceedsof thesale were expendedby the city
councilunlawfully; that is, in aid of a railway company;thatGiddings
bought$5,000of the bondsin August, 1879,andthat Mensingbecame
the ownerof the whole issuebeforeMarch, 1883, the interestcoupons
havingbeenpaid up to that date; that while Mensing held and owned
thecouponsofthewholeissue,threeseriesof them,amountingto $2,250,
becamedueand wereunpaid; theseunpaidcouponsweredueasfollows:
March,1883;September,1883;March,1884;andMensingpledgedthem
after the last dateto the to securethepaymentof a loan niade
by the bank. The defendant,havingshownthat someof tbe coupons
werepastduebefore the bank becamethe holder of them, has offered
evidenceto showthat Mensingwaschargedwith knowledgeof suchfacts
atteudingthe issueandsaleof thebonds,andtheunlawful p'urposesfrom
which the money obtainedfrom their salewas expendedby the city
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council, asshouldforbid the bank, to whom Mensingplec1gedthe over-
duecouponsto recoveron the pastduecoupons,amountingto $2,250.

Now, then, the single issueof fact which I shall presentto you is,
doesthe evidenceshowthat Mensing,who purchasedthe bondsbefore
the seriesof couponsmentionedwere pastdue,andinwhosehandsthey
had becomedue, knewat any time before the purchaseof the coupons
that the city council in causingthe bonds to be issuedostensiblyfor
"generalpurposes,"asis recitedon thefaceof thebonds,really intended
that the proceedsof the bondsshouldand would be used not for" g6n-
eral purp,oses;"but that the proceedswere to beexpended,and wereex-
pendedin theaid of the railway company? In consideringthis mat-
ter you mustkeepin mind that the actsor intentionsof the city coun-
cil, actingasan official body in the exerciseof powersdelegatedto it
canbe ascertainedin but oneway, that is by a fair readingof the city
ordinances. Sucha readingof the ordinancesrelating to thesebonds
showsclearly that the bondswere issuedfor "generalpurposes,"and
you will be authorized,whenconsideringthe rights of an innocentpur-
chaser,one purchasingbeforematurity and for value, to concludethat
the corporationissued,and intendedto issue,them for such purposes
asarestatedin the bonds. Sucha conclusionwould be entitled to the
forceofalegal presumptionin favor of theplaintiff if thepledgeor.Men-
sing, hadcomeinto the ownershipor possessionof the couponsbefore
any of themwere overdue. It being admitted that $2,250 of thecou-
ponswereoverduewhentheyleft the handsof Mensingand cameto the
GermanBank,you areadvisedto putsucha conclusionaside,andexam-
ine all theevidenceillustratingtheissueI havepresented. You mayin-
quireinto theacts,sayings,purposes,or intentionsof anyoneor all of the
severalmembersof the city council, asindividuals, for the purposeonly
of ascertainingwhetheror not Mensing had any understandingswith
them,or anyoneof them, to the effect that the corporationwould issue
the bondsostensiblyfor a lawful purpose,but that in fact the money
obtainedfrom the saleof thebondsshouldor wouldbeexpendedin ,aid-
ing a railway company. You may inquire, too, whetherMensing,at
anyátime before.he boughtthe bondsandcoupons,knewthatthemoney
comingfrom the saleof the bondshad beenat any time expendedby
ordinancesunlawfully passedby the city council. If, uponconsidering
suchtestimony,you should find that Mensingwas chargedwith such
knowledge,at any time before he purchasedthe bonds,then you will
deny the plaintiff any recoveryon the $2,250 of couponswhich were
overdue,but you will allow plaintiff the balanceof his demand. Your
conclusionupon that singleissuewill control your verdict. By way of
further defensethe defendantcontendsthat the city did notcomplywith
that article of the constitutionwhich provic}es that all cities, before in-
curring a debt, shall provideby ordinancefor securingthe paymentof
theinterestthereon,and for a sinking fund to pay the principal, and
thereforethe plaintiff waschargedwith the knowledgeof their invalid-
ity. The plaintiff relieson the following ordinanceto showcompliance
with the requirementsof the constitution:



188 FEDERAL REPORTER.

"Sec.7. That there be and is herebyappropriatedout of the generalad
Dalorem tax of the city one-eighthof oneperceni.¥or so muchthereofasmay
benecessary,on the assessedvalue of the taxableproperty of the city as a
specialinterestandsinking-fund with which to paythe interestonsaidbonds.
andliquidatethesame,andsaidfund shall be kept separatefrom the other
fundsof thecity, andshall be usedfor no other purposBt Sec.8. That this
ordinancego into effect, andhaveforce from andafter passage."

I chargeyou that the ordinanceread to you, in connectionwith the
other ordinancesthat I shall not read to you, showsa substantialand
sufficientcompliancewith the law, andas to this defenseyou will find
for plaintiff.

Verdict for plaintiff.

RUTZ 'D. SEEGER et al.

((}ircuit (Jourt, 8. D. illinois. February11, 1888.)

RIPARIAN RIGHTs-AVULSION-AcCRETION.
A portionof plaintiff's landsituatedon theeasternbankof theMississippi

river was washedawayby rapid and perceptiblestages,and lodged in the
river opposite; This occurredduring the springfloods, astrip of land from

, 250 to 800 feet in width beingcarriedawayeachtime. which couldbeseenin
its progress. Blocksandmassesof earthfrom 10to 15 feetin width frequently
cavedoff andfell into the river, andwere carriedaway. Held, thatplaintiff
wasentitledto asmuchof the landasformedin theriver by this processbe-
tweenthe adjacentshoreandthe threadof theriver. togetherwith accumu-
lations causedby the awayof an island above plaintiff's
land, andwhich wasdepositedandfllled thespacebetweentheshoreandthe
newformationin theriver.1

At Law. Ejectmentbroughtby Edward Rutz againstBenjaminSee-
ger and the city of St. Louis.

EdsaUÇEdsallandR. A. Halbert, for plaintiff.
LevereetBeU and William O. Kueffner, for defendants.

GRESHAM, J. This causehaving beenheretofore,to-wit, on the 10th
dayof November,1886,in pursuanceof the written stipulationof coun-
sel for the respectivepartieson file herein,heardand tried by the court,
without a jury, and the court havingconsideredthe evidence,including
the admissionsandagreementsasto facts madeby the respectiveparties
upon the trial, andhaving also heard the argumentsof counsel,there-
upon took the caseunderadvisement. And now, on this the 11th day
of February,1888,the court, beingsufficiently advisedin the premises,
doth find the following facts:

1. That in the year one August A. Blumenthal acquired and
then owned the title in fee to surveysnumbered149, 150, 151, 152,
153, 154, 155,and156 of the commonfields of Prairie du Pont, in the

lFor adiscussionof the,doctrineof alluvion, avulsion,andaccretion,seeSerrinv.
Grefe, (Iowa,) 25 N. W. Rep.227, andnote; Mulry v. Norton, (N. Y.) E. Rep.581.,
andnote.


