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21. The court further finds that in or about the year 1876 the United
States government built a dyke from the eastern or Illinois shore of the
river to the bar or island as it then existed, about 60 rods northerly or
higher up the river than the north line of the plaintiff’s land; which
said dyke is indicated on said map by line having the word “dyke”
written beneath the same; and that in or about the year 1878 the United
States government built a dain above said dyke from a point near the
head of said bar or island to the eastern or Illinois shore, on the line de-
signated “dam?” on said map; and that, after said dyke and dam were
built, the flow of the water through the channel or space occupied by
the water between the said bar or island, which had so formed in front
of the river bank of plaintiff’s land, as it existed at that time, was thereby
impeded, and the channel or space gradually filled up by deposits from
the river, so that by the year 1884 the same had become dry land, from
the line in front of said surveys marked “River Bank, 1884,” to the
western side of the land opposite said surveys, as indicated on said map,
and that the same has since continued to be and is now dry land; and
that the lands described in the declaration embrace so much thereof as
lies westerly of the line marked on said map with the words “Old Sur-
veyed River Bank, 1814,” and easterly of the middle or thread of the
Mississippi river.

22. The court further finds that the lands described in the plaintiff’s
declaration are situated in the county of St. Clair, in the state of Illinois,
and that the plaintiff is, and was at the time of the commencement of
this suit, the owner in fee of the said lands described in the declaration.

23. And that-the value of the said lands in controversy in.this suit
exceeds $16,000. :

GoopricH, Clerk, . UNITED STATES.
(Cireuit Court, B. D. Arkansas. April 8, 1888,)

1. CrERK OF CoURT—FEESs—PER DIizM.
Rev. 8t. U. 8. § 828, allows the clerk of the United States courts “five dol-
lars a day for his attendance on the court while actually in session.” Held,
. that he is entitled to his per diem for every day he attends the court while
actually in session, no matter what business, or whether any business, is trans-
acted on such days.

2. SAME.

‘When both circuit and district courts are in session on the same days, the
clerk may charge his per diem in either, and the department has no discretion
to transfer his charges to the account of the other court, for the purpose of
lessening the whole amount due him by force of the rule as to the maximum
of allowance. :

8. SAME—FILING PAPERs.

Under the statute allowing the clerk 10 cents for “filing and entering every
declaration, plea, or other paper,” he is entitled to 10 cents for every separate
voucher filed by him, although such vouchers are filed with his report ot

- moneys on hand. : :
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4. SaME—BUPERVISION OF - ELECTIONS.

The fact that the judge erred in his construction of t.he law, and ordered
supervisors of election where none should have been ordered, does not af-
fect the clerk’s right to compensation fot services rendered i n respect to such
supervmon

At Law : :

Action by Ralph L. Goodrich, clerk of the United' States circuit and
district courts, Western division, Eastern district, Arkansas, against the
United States, for fees. -

-U. M. & G. B. Rose, for plaintiff. .

Jos. W. Houge, U. 8. Atty., and J, E. Williams, Asst. Dist. Atty., for
defendant.

Brewer; J. This is an action brought by the clerk of this court
against the United States, for fees. The case is submitted upon the plead-
ings and statements made by the clerk, which, by consent of parties, are
taken as depositions,. There are four principal matters presented. The
first is this:. A claim of per diem, which was disallowed by the comp-
troller on the ground that no business appears to have been transacted
by the court on those days, or at least noue that might not as well have
been transacted on some other day. The statute (Rev. St. U. 8. § 828,)
allows the clerk “five dollars a ddy for his attendance on the court while
actually in session.” It appears from the testimony that the court was
actually in session on these days; judge, clerk, and other officers being"
present. That being so, within the plain letter of the statute he was
entitled. to his per diem. . What business, or whether any business shall
be transacted, is a matter over which he has no control; and it is not for
work done on that day, but for attendance, that the statute gives this
compensation. As he cannot foresee what business or whether any shall
be transacted, he has discharged his full duty when he attends ready to
do whatever he shall be called upon to do. I know that there is a dif-
ference between judges in the manner of disposing of the docket; some
are more willing than others to accommodate counsel, hold court more fre-
quently, and in other ways adjust the sessions of the court to the con-
venience of counsel; but over this the clerk has no control. The law
leaves discretion in this matter to the judge, compels attendance by the
clerk whenever the judge directs, and gives the per diem for his attend-
ance. There is no legal reason shown why he ig not entitled to such per
diem. The second matter is this: "With his report of moneys on hand
were 148 vouchers, for filing each of which he charges the 10 cents al-
lowed by statute. It is contended. by the government that this report
and vouchers should be taken as one paper, and he be allowed for filing
that one paper only. But in fact each voucher was a different paper,
and related to a distinct transaction, and the statute allowed him for
“filing and entering every declaration, plea, or other paper, ten cents.”:
Of course this means for-each separate paper that is filed, and therefore
he is entitled to the full amount claimed. The third matter is this: He
presents a claim for services rendered in respect to the supervision of elec-
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tions. The defense is twofold—First, that the whole matter of supervis-
ion was started and pushed ‘through by the clerk for the mere sake of
making fees; and that there was really no desire on the part of either of
the parties, or any reputable citizens of either, for federal superv1S1on

In respect to this it is enough to say that there is not a scintilia of testi-
‘mony tending to support it. Of course, if the fact were proved, there
might'a very serious question arise, and that is, whether the clerk would
be justified in putting in motion the machinery of supervision merely
for the sake of making fees. Equitably, at least, there would be satis-
factory reasons for rejecting a claim founded upon such a state of affairs.

But as there is no testimony to sustain this defense, and as a petition
was duly presented, and, for aught that appears, presented in good faith
by reputable electors, it must fail, The other defense is that the judge
erred in his construction of the law, and ordered supervisors where none
should have been ordered. I do not see how this, even if it were well
founded, can be construed as a valid defense against the clerk’s compen-
sation. He has nothing to do with the construction of the law; that is
the function of the judge. His duty is simply obedience to the orders
of the judge; and if he acts in strict obedience to those orders, and per-
forms the duties requu'ed thereby, it does not lie in the mouth of the
government, to say in this collateral way that the judge erred. There
would be much more reason, as is insisted by counsel for the plaintiff,
that, if anybody is to suffer for a mistake, it should be the one who
made it, and the amount of the fees deducted from the judge’s salary,
rather than from the clerk’s allowances. A final matter is this: It ap-
pears that plaintiff is clerk of both the circuit and district courts. On
certain days both were in session. e was entitled to a per diem in either,
but not in both. He charged it in one court; the department changed
it to the other, for the reason that thereby and by reason of the maximum
of allowance the actual amount coming to the clerk would, as claimed,
be reduced. And it is strenuously urged by the district attorney that
the department has the discretion in a matter of that kind, and it can
say upon which account the per diem shall be charged. This is the only
question which seems to me of doubt, and yet upon that I think the
clerk is right. He was entitled to the per diem in the court in which he
charged it. Congress has so enacted. How can he be deprlved of that
by reason of the fact that he might be also entitled to a per diem in another
court? Suppose a party is subpceenaed in two cases tried on the same
day, and the law prohibits more than one witness fee for the same day,
might he not exercise the right of demanding his fee in the case where
the solvency of the parties would secure its payment, and could such
parties insist that it be charged in the other case, in which, perhaps, the
insolvency of the parties would prevent his receiving any pay? Or sup-
pose the per diem in the two courts were different. If he attends in both
courts, would he not be entitled to elect the larger per diem, rather than
the less? In other words, may he not insist upon anything that the
statute gives him, and can the fact that he might have made another
charge on another account be pleaded as a defense 1o a legal charge on
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the one account? While it is true that the government ought not to
pay any more fees than congress has determined that it should pay,
yet I think an officer may avail himselt of everything the statute gives
him, and that, where there are two charges possible, he is not bound to
take the least valuable. So upon this matter I find also for plaintiff.
There are sundry other small items, as for alleged overcount in the
number of folios in certain orders, copies, ete. Such papers are not be-
fore me for the counting of the words, so I am compelled to take the
statement of the clerk as to the accuracy of these counts. This, I think,
disposes of all the subsisting questions in the case, and the plaintiff is
entitled to judgment for the full amount claimed. It will be borne in
mind that these accounts have once been presented to the district judge
in conjunction with the United States attorney, and both examined and
approved by them, and that the presumptions stand in favor of the reg-
ularity of these various items. Judgment will be entered for the plaintiff.

STRANGE ¢ al. v. BARNEY, Collector of Customs.
(Circuit Court, 8, D. New York. May 28, 1883.)

1. CustoMs DuTiEs—PROTEST—TIMELINESS.

When a sum of money has been paid by an importer for duties on his im-
portations, as estimated at the times of his entry thereof, and subseqguently
the duties thereon are duly liquidated at higher rates in the case of some of
these importations, and at lower rates in the case of others, but at a less sum
than the sum already paid, a protest, made after such ({)ayment and before the
liquidation, against the exaction of a portion of the duties at one of the lig-
uidated rates, is made before the payment thereof within the terms of the
protest act of February 26, 1845, (5 ‘PJ 8. Bt. p. 727, § 1, c. 22.)

2. BAME—DISCRIMINATING DUTY

“8ilk in the gum, not more advanced in manufacture than tram, and thrown,
or organzine,” when so advanced in England from “silk raw, or as reeled
from the cocoon, not being doubled, twisted, or advanced in manufacture in
any way,” which has been produced in a country beyond the Cape of Good
Hope, and thence imported into England, under the fourteenth section of the
ect of July 14, 1862, (12 U. S. St. 543,) or when so advanced in England from
“gilk raw, or as reeled from the cocoon, not being doubled,” etc., which has
been produced in a country this side of that cape, and thence imported into
England, under the third section of the act of August 5, 1861, (Id. 292,) is, on
being imported from England to the United States, liable to a discriminating
duty of 10 per cent. ad valorem in addition to the duty imposed by the second
section of the aforesaid act of August 5, 1861. :

8. SaME. ‘

The advancing, in Eugland, to tram, thrown, and organzine, of “silk raw,
or as reeled from the cocoon, not being doubled,” etc., which has been pro-
duced in another country, does not causge it to cease to be the produce of such
other country.

© At Law. Action to recover payments of customs duties.

The firm of E. R. Strange & Bro. imported from London, England, into
the port of New York certain “China tram,” “Canton tram,” and “China
organzine,” by the Persia, July 22, 1863; certain “Italian thrown silk,”



