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21. The court further finds that in or aboutthe year1876theUnited
Statesgovernmentbuilt a dyke from the easternor Illinois shoreof the
river to the bar or islandasit then existed,about 60 rods northerly or
higher up the river than the north line of the plaintiff's land; which
said dyke is indicated on said map by line having the word "dyke"
written beneaththe same;and that in or abouttheyear1878theUnited
Statesgovernmentbuilt a dam above said dyke from a point near the
headof saidbaror islandto the easternor Illinois shore,on theline de-
signated"dam" on said map; and that, after said dyke and dam were
built, the flow of the water through the channelor spaceoccupiedby
the waterbetweenthe said bar or island,which had so formed in front
of the river bankof plaintiff's land,asit existedatthattime, wasthereb)'
impeded,and the channelor spacegraduallyfilled up by depositsfrom
the river, so that by the year 1884 the samehad becomedry land, from
the line.in front of said surveysmarked "River Bank, 1884," to the
westernsideof the land oppositesaidsurveys,asindicatedon saidmap,
and that the samehassincecontinuedto be and is now dry land; and
that the landsdescribedin the declarationembraceso much thereofas
lies westerlyof the line markedon saidmap with the words "Old Sur-
veyed River Bank, 1814," and easterlyof the middle or thread of the
Mississippiriver.

22. The court further finds that the landsdescribedin the plaintiff's
declarationaresituatedin the countyof St.Clair, in thestateof Illinois,
and that the plaintiff is, and was at the time of the commencementof
this suit, the ownerin fee of the said landsdescribedin thedeclaration,

23. And that the valueof the said lands in controversyin this suit
exceeds$16,000.

GOODRICH, Clerk, '17. UNITED STATES.

(Circuit Court, B. D¥.Mkan8a8. April S, 1888.)

1. CLERK OF COURT-FEEs-PEnDIEM.
Rev. St. U. S. ¤ 828, allows the clerk of the United Statescourts"five dol-

lars a dfiy for his attendanceon the court while actually in session." Held,
that he is entitled to his per diem for everyday he attendsthe court while
actuallyin session,no matterwhatbusiness,or whetheranybusiness,is trans-
actedon suchdavs.

I. SAME.
Whenbothcircuit anddistrict courtsarein sessionon the samedays, the

clerk may chargehis per diem in either,andthe departmenthasno discretion
to transferhis chargesto the accountof the other court, for the purposeof
lesseningthe whole amountduehim by force of therule asto the �m�~�x�i�m�u�m
of allowance.

8. SAME-FILING PAPERS.
Underthe statuteallowing the clerk 10 centsfor "filing andent!lring every

declaration,plea,or otherpaper," he is entitledto 10 centsfor everyseparate
voucherfiled by him, althoughsuch vouchersare filed with his report of
moneyson hand. '
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4. SAME-SUPlllIl:VISION OFáELECTrONS.
The fact that the judgeerred i/lbis constructionof the law, and ordered

supervisorsof election where none shouldhave beenordered,does not af-
fect theclerk'sright to compensationfor servicesrenderedin respectto such
supervision. '

At Law.
Action by RalphL. Goodrich,clerk of theUnited Statescircuit and

distri\lt couna.Westerndivision, Easterndistrict, Arkansas,againstthe
United States,for fees.

U. M. & G. B. ROBe,for plaintiff.
JOB. W. H0'UB6, U. S. Atty., andJ.E. Williams, Asst. Dist. Atty., for

defendant.

BREWER; J. This is an action brought by the clerk of this court
againsttheUnitedStates,for fees. Thecaseis submittedupontheplea.d-
ings andstatementsmadeby the clerk, which, by Consentof parties,are
takenasdepositions.. Therearefour principal matterspresented. The
first is this: A claim of per diem, which was disallowed by the comp-
troller on theground that no businessappearsto have been transacted
by the courton thosedays,or at leastnOlle that might notaswell have
beentransactedon someotherday. Thestatute(Rev. St. U. S. ¤ 828,)
allows the clerk "five dollarsa dayfor his attendanceon the courtwhile
actually in session." It appearsfrom the te&timony that the court was
actuallyin sessionon thesedays; judge,clerk, and other officers being
present. That being so, within' the plain letter of the statutehe was
entitledto his per diem. Whatbusiness,oráwhetherany businessshall
be transacted,is a matterover which he hasno control; andit is not for
work done on that day, but for attendance,that the statutegives this
compensation. As hecannotforeseewhat businessor whetheranyshall
be transacted,he hasdischargedhis full duty when he attendsreadyto
do whateverhe shall be calleduponto do. I know that thereis a dif-
ferencebetweenjudgesin the minnerof disposingof the docket; some
aremorewilling thanothersto accommodatecounsel,hold courtmorefre-
quently,and in, otherwaysadju.stthe Si:'SSiOllS of the'court to the con-
venienceof counsel;but over this the clerk has no control. The law
le.avesdiscretionin this matterto thejudge,compels attendanceby the'
clerk 'Wheneverthe judgedireets,and�~�i�v�e�s the per diem for his attend-
ance.Thereis no legal reasonshownwhy he is not entitledto suchper
diem. The secondmatteris this: With his reportof lnoneyson hand
were148 vouchers,for filing eachof which he chargesthe 10 centsal-
lowed by statute. It is contendedby the governmentthat this report
andvouchersshouldbe takenasonepaper,andhe beallowed for filing
that onepaperonly. But ill fact eachvoucherwas a different paper,
arid related to a distinct transaction,and the statuteallowed him for
"filing and enteringeverydeclaration,plea, or other paper,ten cents."
Of coursethis meansfor eachseparatepaperthat is filed, and therefore
he is entitled to the full amoup,tclailued. Thethird matteris this: He
presentsa claim for services�r�~�n�d�e�r�e�d�' in respectto thesupervisionof elec-
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tions; ,The''defenseis twofoid-Jiiirst, that thewhole �~�a�t�t�e�r of �s�u�p�'�e�r�v�i�s�~
ion wasstartedand pushedthrough by the clerk for the meresakeof
makingfeesjandthat there \VaS really no desireon the part oftiither of
the parties,or any reputablecitizens of either,for federalsupervision.
In respectto this it is enoughto saythat thereis not a 8cintillaof �t�e�s�t�i�~
'monytendingto supportit. Of course,if the fact were proved,there
mightavery seriousquestionarise,and that is, whethertheclerk would
be justified in putting in motion the machineryof supervisionmerely
for the sakeof makingfees. Equitably, at least, therewould be �s�a�t�i�s�~
factory reasonsfor rejectinga claim foundeduponsucha stateof affairs.
But as thereis no testimonyto sustainthis defense,and asapetition
wasduly presented,and,for aughtthat appears,presentedin goodfaith
by reputableelectors,it mustfail. The otherdefenseis that the judge
erredin his constructionof the law, andorderedsupervisorswherenone
should havebeenordered. I do not seehow this, even if it were well
founded,canbeconstruedasa valid defenseagainstthe clerk'scompen-
sation. He hasnothingto do with the constructionof the law; that is
the function of thejudge. His duty is simply obedienceto the orders
of thejudge; andif he actsin strict obedienceto thoseorders,and per-
forms the duties'required thereby,it doesnot lie in the mouth of the
governmentto say in this collateral way that the judge erred. There
would be muchmorereason,asis insisted by counselfor the plaintiff,
that, if anybody is to suffer for a mistake,it should be the one who
madeit, and the amountof the fees deductedfrom the judge's,salary,
ratherthanfrom the clerk'sallowances. A final matteris this: Itap-
pearsthatplaintiff is clerk of both the circuit and district courts. On
certaindaysbothwerein session. He wasentitledto aperdiemin either,
but not in both. He chargedit in onecourt; the departmentchanged
it to the other,for thereasonthattherebyandby reasonof themaximum
of allowancetheactualamountcomingto the clerk would, as claimed,
be reduced. And it is strenuouslyurged by the district attorneythat
the departmenthasthe discretionin a matterof that kind, and it can
sayuponwhich accounttheper diemshall becharged. This is theonly
questionwhich seemsto me of doubt, and yet upon that I think the
clerk is right. He wasentitledto theper diemin the court in which he
chargedit. Congresshasso enacted. How canhe be deprivedof that
by reasonof thefact thathemight bealsoentitledto a perdiemin another
court? Supposea party is subprenaedin two casestried on the same
day, and the law prohibitsmorethanonewitnessfee for the sameday,
might he not exercisethe right of demandinghis fee in the casewhere
the solvencyof the partieswould secureits payment,and could such
partiesinsist that it be chargedin the othercase,in which, perhaps,the
insolvencyof the partieswould preventhis receivingany pay? Or sup-
posetheper diemin the two courtsweredifferent. If heattendsin both
courts,would he not be entitledto elect the largerper diem, rather than
'the less? In other words, may he not insist upon anything that the
�s�t�a�t�~�t�e gives him, and can the fact that he might have madeanother
chargeon anotheraccountbe pleadedasa defenseto a legal chargeon



196 FEDERAL REPORTER.

the one account? While it is true that the governmentought not to
pay any more fees than congresshas determinedthat it should pay,
yet I think an officer may avail himself of everythingthe statutegives
him, and that,wheretherearetwo chargespossible.he is not boundto
takethe leastvaluable. So uponthis matterI find alsofor plaintiff.

There are sundryother small items, as for allegedovercountin the
numberof folios in certainorders,copies,etc. Suchpapersarenot be-
fore me for the countingof the words, so I am compelledto take the
statementof the clerk asto theaccuracyof thesecounts. This, I think,
disposesof all the subsistingquestionsin the case,and the plaintiff is
entitled to judgmentfor the full amountclaimed. It.will be borne in
mind that theseaccountshaveoncebeenpresentedto the district judge
in conjunctionwith theUnited Statesattorney,and both examinedand
approvedby them, andthat the presumptionsstandin favor of the reg-
ularity of thesevariousitems. Judgmentwill beenteredfor theplaintiff.

STRANGE et al. v. BARNEY, Collectorof Customs.

(Ozrcuit Oourt, B. D. Nw York. May 23,1888.)

1. CuSTOMS DUTIES-PROTEST-TIMELINESS.
Whena sumof moneyhas beenpaid by an importerfor dutieson his fmá

portations,asestimatedat the timesof his entry thereof,and subsequentl)
the dutiesthereonareduly liquidated at higher rates in the caseof someof
theseimportations,andat lower ratesin the caseof others,but at a lesssum
thanthe sumalreadypaid, a protest,madeaftersuchpaymentartd beforethe
liquidation, againstthe exactionof a portionof the duties at oneof the liq-
uidatedrates,is made before the Raymentthereofwithin the termsof the
protestact of February26, 1845,(5 U. S. St. p. 727, ¤ 1, c. 22.)

2. 8AME.....DISCRIMINATING DUTY
"Silk in thegum,notmoreadvancedin manufacturethantram, andthrown,

or organzine,"when.so advancedin Englandfrom "silk raw, or as reeled
from the c()coon,not beingdoubled,twisted,or advancedin manufacturein
any way,á"which has beenproducedin a countrybeyondthe Capeof Good
Hope,andthenceimportedinto England,underthe fourteenthsectionof the
act of July 14, 1862, (12 U. S. St. 543,) or when so advancedin Englandfrom
"silk raw, or asreeled from the cocoon.not beingdoubled,"etc., which has
been producedin a countrythis.sideof that cape,and thenceimported into
England,underthe third sectionof the act of August5, 1861,(rd. 292,) is. on
beingimportedfrom Englandto the United States,liable to a �d�i�s�c�r�i�m�i�n�a�t�i�n�~
duty of 10 per cent.ad valorem in addition to the duty imposedbv the seconu
sectionof the aforesaidact of August0, 1861.

8. SAME.
The advancing,in England,to tram, thrown, andorganzine,of "silk raw,

Or asreeledfrom the cocoon,not beingdoubled,"etc., which has beenpro-
ducedin anothercountry,doesnot causeit to ceaseto betheproduceof such
othercountry.

At Law. Action to recoverpaymentsof customsduties.
Thefirm of E. R Strange& Bro. iIIlported from London,England,into

the port of New York certain"China tram,""Cantontram,"and"China
organzine,"by the Persia,July 22, 1863; certain"Italian thrown silk,"


