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Tae Evriza S. PoTTER.
Tur Hrrenxa E. Russgrr.

CaaMPLIN ¢ al. v. TEE HELENA E. Russeni.!
(Circuit Qourt, D. Connecticut, May 28, 1888,)

CoLLISTION—BREACH OF RULES—MANEUVER IN EXTREMIS.

The R. and the P. were sailing upon opposite courses, the R. on the star-
board and the P. on the port tack. The former, having the right of way, con-
tinued on her course, supposing the P. would keep out of her way, and go
astern, but the P., although she saw the red light of the R. two miles off,
kept on her course until a collision was inevitable. If the R. had then con-
tinued her course, the P. would have struck her, head on, and nearly amid-
ships, causing a disastrous collision. The R. thereupon put her helm hard to
starboard, and let her main-sheet run, to diminish the force of the collision,
and receive a glancing blow, for the purpose of saving serious injury to her-
self. Held, that this was a change of course made % extremis, and was not
negligence.

In Admiralty. On appeal from district court. 31 Fed. Rep. 687.
Samuel Park, for appellants,
8. A. Robinson, for appellee.

Lacomsg, J. This is an appeal in admiralty from a decision of the
district court, filed August 1, 1887. 31 Fed. Rep. 687. The collision,
which was the subject of investigation before that court, occurred near
Hog Island light, at 4 o’clock A. M., March 11, 1887. The Helena E.
Russell and the Eliza S. Potter were sailing upon opposite courses, close-
hauled, and respectively upon the starboard and port tacks. The lights
of both vessels were properly placed, and burning. There was a look-
out at the bow of the Russell, but the Potter’s lookout had been with-
drawn from the bow 10 minutes before the collision to assist in reefing
the mainsail. The catastrophe is thus set forth by the district judge:

“The Potter saw the red light of the Russell when she was about two miles
off. The Russell had the right of way, and continued on her course, supposing
the Potter would keep out of her way, and go astern; but the Potter kept on
her course until it was too late, and a collision was inevitable. If the Rus-
sell had then continued her course, the Potter would have struck her, head
on, and nearly amidships, and would have caused a disastrous collision. The
master of the Russell, perceiving his vessel wus about to be struck, put his
helm hard to starboard, and let his main-sheet run, to diminish the force of
the collision, and receive a glancing blow, for the purpose of saving serious
injury to his vessel, and in the exercise of good judgment.”

The appellant does not question the ruling of the court that a change
of course made in extremis, and to reduce the amount of damage about to
result from an apparently inevitable catastrophe, is not negligence. His
contention is that such rule cannot be applied to the facts of this case;

1Affirming 81 Fed. Rep. 687,
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in other words, that the court below erred in the conclusions which it
drew from the testimony as to the circumstances under which the collision
occurred. As to some of these circumstances there was no dispute upon
the proof. As to others the testimony below was conflicting. All the
witnesses, however, (except those examined on deposition,) were before
the district judge; and in determining the weight to be given to their
respective stories he had the invaluable assistance which such personal
observation always affords. The appellants, however, contend that there
is sufficient in the case to show manifest error in some material finding;
and further undertake, by the introduction of new testimony, to turn
the scales upon the points in conflict. Their assignments of manifest
error seem to be these:

1. That “the court found, as proved, that the Potter was sailing upon
an easterly course, upon her port tack, about four miles an hour. The
Russell was sailing at about the same rate of speed upon a westerly course,
on the starboard tack. If the Russell had then continued her course,
the Potter would have struck her, head on, and nearly amidships, and
would have caused a disastrous collision.” Except by the use of italics
in the above quotation, there is no indication in the appellant’s brief as
to what error it is supposed that this excerpt from the opinion evidences.
It need not, therefore, be considered.

2. That the evidence offered on behalf of the Russell as to the position
of the two vessels when first discovered should have been discredited by
the court as being wholly irreconcilable with the testimony as to the sub-
sequent movements of the vessels. The appellants’ theory as to this
seems to be based upon the belief that the testimony, which he finds
“incredible” and “incapable of any reasonable interpretation,” is to the
effect that when the Potter was first seen she was three miles away; that
she then showed both her lights, and continued to show them down to
the moment of collision. What the witnesses in fact say is that when
they first saw the Potter she was about three miles off, and that they
then saw her sails. At a subsequent period (which one witness describes
as “when she was close by”) they both saw her lights, which, from that
time, they continued to see up to the moment of the collision. There
is nothing incredible about this statement.

3. The material point in the case is, of course, the time when the Rus-
sell starboarded her wheel. As to this the appellant finds the testimony
“incredible, and such as practical seamanship and nautical science con-
clusively demonstrate the absurdity of.” Here again he seems to mis-
apprehend just what that testimony is. If it were claimed on behalf of
the Russell that her captain did not turn his wheel to starboard until
his jib-boom was in physical contact with the outer stay of the Potter,
there might be force in the argument that such a statement was incredi-
ble, because, at the rate of speed at which the vessels were moving, the
position of thé Russell could not have changed sufficiently up to the
. moment of the collision to have brought them into contact in the manner
described. Such an interpretation of the testimony, however, is hyper-
critical. Before the wheel was starboarded the lookout on the port bow
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of the Russell had repeatedly shouted to the Potter to keep off. Nobody
seemed to pay attention to this call, and, having held upon her star-
board tack for some time after the shouting began; the Russell star-
boarded. -The change of course resulting from this maneuver became
manifest to the two lookouts on her bow when the vessels were about 100
feet apart, or, as one of themi: says, a vessel’s' length, and as her bow
swung around the jib-boom grazed the stay. Assuming that the wit-
nesses for the Russell gave their evidence in such a manner as to impress
the court with a sense of their honesty and credibility, there is nothing
in the narrative of the occurrence, as it may be drawn from'their state-
ments, considered as a whole, which demonstrates the absurdity of such
narrative. The new evidence introduced by the appellants is that of
the master of the Potter. He testifies that the Russell was keeping off,
and was swinging off very fast while still about eight.or ten vessel lengths
ahead of him. This witness, however, testified in the district court that
he gave the Russell the right of way by putting his wheel to port when
more than a mile off. Having seen him, and heard his testimony, the
district judge reached the conclusion that the accident was occasioned
by the negligence of the officers of the Potter in not keeping off and
away from the Russell, and in not ylelding to her the right of way.
With such an indication as to the weight accorded to his statements by
the district judge before whom he:appeared, this court, which has neither
seen nor heard him, will not reverse the decision below upon his brief ad-
ditional statement; a statement in flat contradiction with the story told
by all the Russell’s witnesses.

UnioN Ins. Co. or PHILADELPHIA v. THE BriparrorT and TEER WiILl-
1AM Burrows.!

Ports et al. v. SAME.

PorTs ». SAME.
(District Court, E. D, New York. May 81, 1887.

1. CorrisroN—S16NAL—HELY, GATE.

It is no fault in a steam-boat bound west through Hell Gate on a flood-tide
to take the east channel, after giving one signal to a tow coming up through
that channel, -

8. Samm.

A tug, %;)ing with a tow, by night, through the east channel of Hell Gate
towards the Sound on a flood-tide, answered the one signal of an approaching
steam-boat with one whistle. But, assuming that the steam-boat intended to
go around by the west channel, the tug-did not keep to.the starboard side of
the east channel, and the steam-boat, turning into that channel, struck and
sunk one.of the boats of the tow. Held, that the failure of the tug to go to
the starboard side of the channel after her one whistle was the fault which .
caused the collision

1Reported by Edward G. Benedict, Esq., of the New York bar.



