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The schoonerarrived in the port of New York in May, 1885, and deliv-
ered& cargoof sugarin hogsheadsand bags,partof which were dam-
aged :bysea-water. Thelibelant chargesimproperstowageof the cargo,
uDli\eaworthj,nessof the vesselbecauseinsufficiently.calked,and that her
limberswerepermittedto becloggedwith sand. Theansweradmitsthe
shipment,the charter-party, bills of lading, and paymentof the freight;
and avers that the cargo was well stowed, that the vesselwas tight,
staunch,andseaworthy. That during the voyagesheencounteredvery
heavyandsevereweather,with high seas,ili which shelaboredheavily,
shippedmuchwater, becamestrainedand damaged,and that the dam-
age.to the cargowascausedby perilsof the sea. On the trial the libel-
ant abandonedall chargesin regard to the stowageof the cargo,and
expreSSlyadmitted good �s�t�o�w�a�g�~�. This left but two questionsfor dis-
cussion-.Fi1'Bt,whetherthe schoonerwas in goodseaworthyconditionas
to repairsandcalkingwhensheundertookthevoyage;and,8econd,whether
damageto the sugararosefrom her limbers being allowed to become
cloggedup by the negligenceof the masterof theschooner. Uponthese
two questionsmuchevidencehasbeentaken. An examinationof it has
satisfiedme that the damagein questionmustbeattributableto theperil
of thesea,andnot to neglecton the part of the ship. The libel is ac-
cordingly dismissed,with costs. ' .

BEHRENS v. THE FURNESSIA.1

(Di8trict (Jourt, 8. D. New York. June1. 1888.

SHIPPING-CARRIAGEOF PASSENGERS-PERSONALINJURIES-UNGUARDEDHATCH.
Libelant. a steeragepassengeron the steam-shipF" in comingdown from

thedeckto go to hisquarters,fell throughtheforehatchin thelowerbetween-
decks,breakinghis leg, for which injury this suit was brought. The hatch
wasordinarilykeptcovered,andpassengerswerein thehabitof walkingover
it. On theoccRsionin questionthe hatchhadprobablybeenopenedto bring
up prOVisions,but therewas no light to enablelibelant to seewhetherthe
hatchwasopen,nor wasthereany rail or guardaroundit. Thelibelant tes-
tified that he had neverseenthe hatchopen,and did not know that it was
liable to be open. No caution had everbeengiven the passengersin regard
to the hatch. Held, that �~�h�e vesselwas liable fodibelant'.injury, his dam-
agesbeingfixed aát$1,600.

In Admiralty. Libel for damages.

'Reportedby EdwardG. Benedict,Esq.,of theNewYork bar.
IIf acommoncarrierof passengersomitsanyreasonablypracticableprecautiontend-

ing to insurethesafetyof thepassengers,theomissionis suchnegligenceaswill make
him liable to a passengerWhO

i
without fault himself, is injur.edthereby. Andersonv.

ScholeYl (Ind.) 17N. E. Rep. 25. Seenote,Id.
See,8UlO, asto theliability of commoncarriersfor injUries to passengers,resulting

from the carrier'sfailure to use �t�~�e properdegreeof �o�a�~ Merwin v. RailwayCo.,1
N. Y. Supp.267; Doughertyv. Railroad Co" (Mo.) 8 S. vv. Rep. 900, and note; Gra-
ham v. RailwayCo., (MinD.) 88 N. W. Rep.812; Railroad Co. v. Pillsbury, (DL) 14N,
Eo Rep. 22, andnote.
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John A. Weekes,Jr., andJamesParker. for libelant.
Wing, Slwudy& Putnam,for respondent.

BRowN,J. The libelant, a young man 24 yearsof age,in' Septem-
ber,18.85,.took passageon the steam-shipFurnessiafrom Glasgowto
New York. He wasa memberof his father'sfamily, for whomthrough
ticketswere purchasedfrom Hamburgto Nicollet, Minn., via Glasgow
andNewYork. On theseconddayout, heand his youngerbrotherwere
separatedáfrom therestof the family, andassignedto the quarterof the
unmarriedmen,in the lowerbetween-decks. His berthwasa little for-
ward'onhefore hatchon the starboardside. The hatchwasabout15
feet long by 12 wide, and was usuallycoveredwith a box cover. The
lower flight oBhestairwayopenedtowardsthestemof theship,andwas
about12 or 15 feet forward of the hatch. The hatchwasusuallykept
covered,andthe passengers,in going to andfro from their berths,were
in the habitof walking overit. Whenfour or five daysout, thelibelant,
on coming.downfrom the upperdeck to go to his quartersfor supper,
betweenQand6 P. M., fell down the hatchway,which wasat that time
open,andfracturedhis leg a little abovethe ankle. He wastreatedon
theship,andafterarrival for 77 daysin theLongIslandhospital. Six-
teenmonths laterhe filed this libel to recoverhis damages. Theweight
of evidenceis that therewasnot sufficient light to apprisethelibelant,
as he wentdown to go to his quarters.that the hatchwas open. Had
the proof beenclear that the hatchesabovewere open, I should have
lad no doubtthat therewassufficientlight to enablea personusingor-
dinary careto seethat the hatchwasopen. But the preponderanceof
proof is to the contrary. The lampswerenot lighted, and therewasno
guardorprotectioilaroundthe opening,savethe low coamings,about8
inches high,.over which, when the hatchwas covered,the passengers
wereaccustomedto pass. Therewasa passage-wayof aboutfour feet in
width on eithersideof thehatch. The hatchhadprobablybeenopened
for the purposeof taking up provisions; but during the considerable
interval that hadelapsedbeforethe libel wasfiled, the seamenhad been
discharged,aAd the ship waswithout meansof proving just what had
beendone,or why the openingwasleft unprotected. Thehabitof pas-
sengersto crossthe hatch-coverscould not have beenunknown to the
officers of the ship; and in the narrow spaceavailable to the steerage
passengers,its use,m'oreor less,for that purposewasalmostinevitable.
It was the clearduty of the ship to providereasonablesecurityagainst
danger,when the hatch was temporarily open, by meansof a ra.ilor
guardsof somekind, and by sufficientlight to enablethe unusualdan-
ger to be perceived. The ship is thereforelegally answerablefor not
havingdoneso.

Thequestionof concurrentnegligenceon the part of the libelant is
oneof someánicety. Had the proof shown that the libelant knewthat
the hatchwasliable to be open during the dog-watchin the afternoon,
Whenprovisionswereprocuredfrom thehold,if wanted,it would be dif-
Dcult to acquithim of negligenceill attemptingto crossthehatchduring
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thosehours,whenit wasso dark thathecould not seewhethertheCover
wason or off. It is not common prudencefor a personto stepupona
hatchwayin the dark, whenhe knowsthecoveris liable to beoff. The
brotherof the libelant hadseenthis coveroff a dayor two before. The
libelant testifiesthat he had neverseenit off, anddid not know thatthf"
batchwas liable to be open; and that he and the variousotherpassen-
gersin thatpartof the ship wereaccustomedto crossit frequently. No
cautionhad ever beengiven to passengersin this respect,nor any pro-
hibition againstpassingover the hatch; or, if given, therewasno proof
of it.

As respectsthe amountof damagesrecoverable,thereis muchdiver;.
sity of view in the judgmentof the medical expertswho examinedthe
libelantas to the permanenteffect of his injuries and thfil extent of his
disability. The libelantwas brought up as a farmer. Upon his dis-
chargefrom thehospitalhewentto Nicollet, upona farm purchasedthere
by his father,andhasworked upon'it eversince. He testified that he
continuedto sufferconsiderablepain,and,thoughableto do all kindsof
ordinaryfarm work, that he cannotdo asmuch asbeforetheinjury, be-
ing obligedto restoftener,throughweaknessand painoccasionedby the
fracture. He estimateshis loss of working powerand value at about
one-half. The respondent'sexpertestimatedit at from one-seventhto
one-tenth. The libelant testified that with such land as he would be
ableto chItivatehe could makeat farming from $800 to $1,000a year,
if perfectlyable-bodied. He has,however,no propertyofhis own(flDd
works only for his father, asa farmhand. The wagesof an ablehand
at Nicollet, he testified, areabout$208 a year, besidesboard. In the
caseof TheJuniata, 93 U. S. 337; The City oj Panama,101 U. S. 453;
andof The Washington,2 Ben. 227, 9 Wall. 513, the injuries,.thepain,
and the final disability were much more severe. In this case,the dis-
ability is butpartial, and its actual degree'not very satisfactorilyestab-
lished. The limb is a little shorter; but that alonewould not affect its
use. The curvaturebelow the knee is a little increased,and the foot
is a little incurved. 1.'helibelant'sgeneralhealthis good. His expert,
judging from thegeneralpain in the knee,anda little irregularityin the
joining of thefracture,which formed a slightdisplacementin the axisof
support,regardedthe pain in thekneeas likely to increase,ratherthan
diminish. Thereis no evidence,however,to showany increaseof pain
<luring the pastyear; nor is thereanycircumstantialevidenceto corrob-
oratethe libelant's testimonyas to any considerablepain still suffered
from the injury. On the whole, the casemorenearlyapproachesthat
of The Grecian Monarch, 32 �~�'�e�d�. Rep. 635, though attendedby some
circumstanceswhich would entitle the libelant here to a largeraward.
On the other hand, the libelant's delay in prosecutinghis suit for 16
monthsafter his substantialrecovery,the ship'slossof testimonyin the
meantime, thesomewhatspeculativecharacterof the suit, to be inferred
from its prosecutionin forma pauperis,notwithstandingthecomfortable
drcumstancesof the libelant's father, cannotbe wholly ignored. I al.
low him $1,600andcosts.
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McKEEN v. IVES et al.

(Oircuit Oourt, n. Indiana. July 13,1888.)
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REMOVAL OF CAUSES-TIME OF MOTION.
Plaintiff filed his complaintin the statecourtat theJanuaryterm.1888,and

by thesummonsfixed March5th, thefirst day of the next term,asthe dayfor
defendant'sappearance,but without indorsementthereofon the complaint,
asrequiredby Rev. St. Ind. 1881,1'\ 401. Held, that thedocketingof thecause
for March5th wasirregular,asundersection400 thecausecould not be called
for issueuntil the secondday of the term, andsuch�d�o�c�k�e�t�i�n�~�, thoughunder
a rule of court,could not havetheeffectof a rule to answer,soasto preclude
defendant'smotion to removeto the federalcourtat a subsequentday of the
sameterm.

On Motion to Remove.
The superiorcourt of Vigo countyhaving overruled the application

of the defendantthe Cinciunati, Hamilton & Dayton Railway Com-
pany to remove the causeto thit:l court, the petitioner procured and
filed herea transcriptof the record, and the motion of the plaintiff is to
strike the samefrom the files.á It appearsfrom the transcriptthat the
original complaintwa9filed in the superiorcourt on the 2d day of Jan-
uary, 1888, in term-time,and the summonswas issued,served,and re-
turnedon.the sameday. The summonsin terms requiredthe defend-
ants"to appearin the superiorcourt of Vigo county on the 5th day of
March, 1888, beingat the March term thereof, to answer,"etc. March
5th was in fact Monday,the first dayof the term of said court. It does
not appearfrom the transcriptthat the complainanthad, in accordance
with section516, Rev. St. Ind. 1881, "fixed the day during suohterm
by indorsementon the complaint * * * on which the defendant
[should] a,ppear." Ata later day of the Januaryterm, there having
beenno appearanceby the delendants,thecausewasordered"continued
until the next term." On the first day of the next term, that is to say,
on March 5th, the complainantobtainedleave of the court to file, and
filed, a "supplementalcomplaint,"andno further stepwas takenin the
causeuntil "the 28th day of March, the samebeingat the March term
of said court," when the defendantthe Cincinnati, Hamilton & Dayton'
Railroad Companypresentedto the court its petition and bond for the
removal of the causeto this court, showing that the petitionerwasand
alwayshadbeena corporationexistingunderandby.virtue of the laws
')f Ohio; that ,Ives, its co-defendant;was a citizen of New York, and
McKeen, the plaintiff, a citizen of Indiana; that the matterin dispute
exceeded$2,000,exclusiveof interestand costs; that the petitionerhad
not been required,by the laws of the stateof Indiana or rule of the
court, to answeror pleadto the complaint; and that "the real and sub-
stantialcontroversyin the said suit is betweensaid McKeen, plaintiff,
and the petitioner,and thesaid I veshasnoactualor substantialinterest
therein." At a later dayof the term the plaintiff filed written objections
to the removal; that is tosay: Flirst, becausethe petition wasnotfiled

v.o5F.no.11-51


