
M'KEEN V. IVEB.

McKEEN v. IVES et al.

(Oircuit Oourt, n. Indiana. July 13,1888.)

801

REMOVAL OF CAUSES-TIME OF MOTION.
Plaintiff filed his complaintin the statecourtat theJanuaryterm.1888,and

by thesummonsfixed March5th, thefirst day of the next term,asthe dayfor
defendant'sappearance,but without indorsementthereofon the complaint,
asrequiredby Rev. St. Ind. 1881,1'\ 401. Held, that thedocketingof thecause
for March5th wasirregular,asundersection400 thecausecould not be called
for issueuntil the secondday of the term, andsuch�d�o�c�k�e�t�i�n�~�, thoughunder
a rule of court,could not havetheeffectof a rule to answer,soasto preclude
defendant'smotion to removeto the federalcourtat a subsequentday of the
sameterm.

On Motion to Remove.
The superiorcourt of Vigo countyhaving overruled the application

of the defendantthe Cinciunati, Hamilton & Dayton Railway Com-
pany to remove the causeto thit:l court, the petitioner procured and
filed herea transcriptof the record, and the motion of the plaintiff is to
strike the samefrom the files.á It appearsfrom the transcriptthat the
original complaintwa9filed in the superiorcourt on the 2d day of Jan-
uary, 1888, in term-time,and the summonswas issued,served,and re-
turnedon.the sameday. The summonsin terms requiredthe defend-
ants"to appearin the superiorcourt of Vigo county on the 5th day of
March, 1888, beingat the March term thereof, to answer,"etc. March
5th was in fact Monday,the first dayof the term of said court. It does
not appearfrom the transcriptthat the complainanthad, in accordance
with section516, Rev. St. Ind. 1881, "fixed the day during suohterm
by indorsementon the complaint * * * on which the defendant
[should] a,ppear." Ata later day of the Januaryterm, there having
beenno appearanceby the delendants,thecausewasordered"continued
until the next term." On the first day of the next term, that is to say,
on March 5th, the complainantobtainedleave of the court to file, and
filed, a "supplementalcomplaint,"andno further stepwas takenin the
causeuntil "the 28th day of March, the samebeingat the March term
of said court," when the defendantthe Cincinnati, Hamilton & Dayton'
Railroad Companypresentedto the court its petition and bond for the
removal of the causeto this court, showing that the petitionerwasand
alwayshadbeena corporationexistingunderandby.virtue of the laws
')f Ohio; that ,Ives, its co-defendant;was a citizen of New York, and
McKeen, the plaintiff, a citizen of Indiana; that the matterin dispute
exceeded$2,000,exclusiveof interestand costs; that the petitionerhad
not been required,by the laws of the stateof Indiana or rule of the
court, to answeror pleadto the complaint; and that "the real and sub-
stantialcontroversyin the said suit is betweensaid McKeen, plaintiff,
and the petitioner,and thesaid I veshasnoactualor substantialinterest
therein." At a later dayof the term the plaintiff filed written objections
to the removal; that is tosay: Flirst, becausethe petition wasnotfiled
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in time; and, second,becauseIves,whomthe recordshows-to bea neces-
sary party, having alonethe,realand substantialinterestin the contro-
versy, has not joined in the petition. ' Thereuponthe court, after recit-,
ing of record the summonsandreturn thereon,andrule of court No.2,
and the docketentry showing that this causewas set on the docketof
the court for March 5, A. D. 1888,overruled the motion for removal.
The rule of court referredto readsin this wise: "No rule shall be re-
quired for a party to answer,but all defendantswill be requiredto ap-
pearandansweron the daytheactionagainstthemis seton thedocket,
or sufferáa default." Theprovisionsof theIndianaCodeof Practiceper-
tinent to the subjectare found in sections314, 400, 401, 516, 1323,
1354,ofthe Revisionof 1881,andareasfollows:

Sec. 314. ".A: civil action shall be commencedby filing in the office of
the clerk a complaint,and causinga summonsto issuethereon. ... ... ...
Thesummons II< II< ... shallnotify thedefendantof theactioncommenced,
thepartiesthereto,andthecourt wherepending." Sec.400."On thesecand
andeachsucceedingdayof theterm,thecourtshall call asmanyof thecauses
whichstand.for trial at suchterm,forjssues,asthebusinessof thecourtwill
permit; ... ... ... and shall compeltl,1e partiesto file their respectiveplead-
ingsandanl;lwersto interrogatoriesatsuchtil)le asthecourtshalldeemjust,"
etc. Sec.401."Iffrom any causeeitherpartyshall fail to pleador makeup
theissueswithin the time prescribed,the court Shall forthwith enterjudg-
ment as upon default," etc. Sec.516. "Everyactio'nshall standfor issue
andtrial at the fil;St term after it is commenced, whenthesummonshasbeen
servedon thedefendantten days,or publicationhasbeenhadthirty daysbe-
fore thefirst dayof theterm: provi\led, however,thatwhenthecomplaintis
filed, whetherbeforeor duringanytermof court,theplaintiff mayfix theday
during such term, by indorsementthereofuponthecomplaintat the timeof
filing the same,on which the defendantshall appear;which day, when so
fixed, shall be statedin the summonswhen issued,and the action shall be
docketedin its ardEll'. And, if summonsshall be personallyservedten days
beforesuch day, ... ... ... suchactionshall thereuponstandfor issueand
trial at suchterm,and t.hecourtshallhavejurisdictionto hearanddetermine
suchactionasif summonshad beenservedor pUblication madebeforethe
first dayoUheterm,ashereinbeforeprovided." 8ecs.1323,1354. "Thesaid
courts (circuit and superior)shall adopt rules for conductingthe business
therein,not repugnantto thelawsof thestate,"etc.

Harrison,.Mi7ler & Elam, for plaintiff.
¥ Oharle8 W. Fairbanka, for defendants.

WOODS, J., (after statingthefact8as abave.) I am of opinion that the
applicationfor removalwas,madein timeandshouldhavebeengranted.
Undera statuteidenticalwith. section400,supra,of theRevisionof 1881,
the supreUlecourtof the statein 1879held that a judgm'entby default
�c�~�u�l�d not beenteredon the firSt. day of the term of court to' which the
summonswasreturnable,(MiWheUv. McOorkle,'69Ind. 184;)andunless
that decisionis for ,"orne reasoninapplicablehere, it follows that the
docketingof this cause"for issues"on March 5thwasimproperandun-
lawful. If authorizedby any rule of the court, the rule wasrepugnant
to this statute,asinterpretedby thehighesttribunal of thestate. But,
say �c�o�~�n�s�e�l�: "Section516, Rev. St. 1881,changesthe law from whatit



803

waswhen Mitchell v. McCorkle was decided... The plaintiff cannow fix
the exactdayof the term at,vhichdefendantsmustappearand.an,swer.
Thatwasdonein this case,l!-ndMarch 5th was.statedin thesumm'ons."
As indicatedin the statementof the case,the recorddoesnot showthat
the plaintiff fixed the day for the appearanceof Ute defondantsin the
mannerprescribedbythe statutereferredto, and,as the matterisjuris-
dictional, I think it mustbe held that the sUl;nmQnsin this casewas is-
suedunderthegeneralstatute. Suchsummons,in thecustomaryforhl,
I �b�e�l�i�e�v�~�, requiresthe defendantto appearon the first day of term.
This sqmmonsnameda p::trticularday, which wasin fact thefirst day
of the term, asall concernedwere bound to know, and thereforemust
be deemedto havethe samesignificanceasif wordedin the usualway.
But, if it be concededthat this summonswasissuedunderthe proviso
pf .section516, in pursuanceof an orderindorsedupon the complaint,
the decisionin respectto theright of removalmustbethesame, While
it is truethat the provisionsof section400 hadanexistencebefore1881,
andthe provisoof section516 did not, yet both sectionswereembraced
in the Civil Codeof 1881, (Acts 1881, pp. 258, 308, ¤¤ 104, 367,)and
with the otherprovisionsof thatCodewent into effectsimultaneouf:llyon
September19, 1881. They mustthereforebe construedas partsof the
sameact,andneitheras in anysenserepealingtheother. This involves
no difficulty in respectto the questionpresented;for, concedingthatun-
dersection516a complainanthastheright to fix thefirst dayof the term
astheday "on which thedefendantshallappear,"it is still consistently
true, undersection400, that causesshall be called"for issues"on and
aftertheseconddayof theterm,andacall on theQrstdayis unauthorized.
The docketingof thecausefor the5th of March on thedocketof the su-
perior courtwasthereforeunlawful, in so far, at least,asthat,underrule
2, supra, of the court, suchdocketingcouldoperateasa ruleagainstthe
defendantsto answer. And it is not claimedthat in anyotherway the
petitionercameunder rule to answeror plead. Sayingnothingin re-
spectto the natureandeffectof the supplemental complaintfiled March
5th,a defaultfor want of anappearancemight havebeenenteredagainst
the defendantson any day after March 5th, (and possiblyon that day;)
but this wasnot done,and on the 28th the petitionerappeared,and at
oncemovedfor a transferof the causeto this court. The right to make
the motion is not restrictedby theact of March 3, 1887, to the time of.
appearance,or to the time whena defaultfor want of appearancemight
be taken,but by the termsof theact the petition may be presented"at
the time, or any time before the defendantis requiredby the laws of
thestate,Or therule of thestatecourt in which suit is brought,to answer
or pleadto the declarationor complaintof the plaintiff."

TheobjectionthatI vesdid not join in themotionseemsuntenable,for
the reasonthat the supplementalcomplaint,aswell as the petition for
removal,shows,that Ives hasno substantialinterestin the controversy.
Asidefrom whathasbeensaid,I think theso-called"supplementalcom-
plaint" Koes far beyond the properscopeof a supplementalbill, and
that it so far changedthe natureof the action and characterof relief
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prayedand proper to be granted,as to have requireda new summons
beforejudgmentby defaultor decreepro confessocouldhavebeenentered.
It is not deemednecessary,however,to passuponthis point. It would
be tediousto go into details; it is enoughto say that the original com-
plaint made Ives the principal party defendant,and sought and war-
ranted only incidental relief against the petitioner; while the supple-
mental bill, abandoningall questionsbetweenthe plaintiff and Ives,
eliminatesthe latter from the caseby averring that he acted for his co-
defendant,the railroadcompany,only, andseeksagainstthat company
an accountingand other relief not prayedin the original bill against
eitherdefendant,andwhich underthatbill couldnoth/lvebeenobtained
againstthe petitioner. The objection of illegibility has beenremoved
by the filing of a substitutedtranscript.

In any view of the case,as it seemsto me, the petition for removal
ought to have beensustained,and the motion madehere is therefore
overruled.

UHATEAUGAY ORE & IRON Co. v. BI,AKE.

(Gircuit Gourt, S. n. Nw York. August 2, 1888.)

1. ERROR. WRIT OF-SUPERSEDEAS BOND-CONDITION.
A 8uper8edea8bond.conditionedthat the plaintiff in error "shall prosecute

its writ of error to effect, andanswerall damagesandcosts,if it shall fail to
makethe pleagood," is sufficient. .

2. SAME-EXECUTION BEFORE ENTRY OF JUDGMENT.
A 8uper8edea8bondexecutedbeforethe judgmentwas in fact entered.but

not deIivereduntil after its entry. is valid; but in order that it may not be
opento question,leavewill begiven plaintiffs in error to executeanewbond
nuncpro tunc.

On Writ of Error from District Court. Motion to dismisswrit for al-
legedinsufficiencyof supersedeasbond.

Chittenden,Townsend&- Chittenden,for plaintiff.
Matthews&- Smith, for defendant.

LACOMBE. J. I am informedby the clerk that thesupersedeasbondis
-in the form in usein this circuit for many years. The condition, viz.,

. that the plaintiff in error "shall prosecuteits writ of error to effect, and
answerall damagesandcosts,if it shall fail to makethe pleagood," is
in thelanguageof the lOOOth sectionof the RevisedStatutes,andsuffi-
cient. As to the objectionthat the bond is defectivebecauseit was ex-
ecutedbeforethe judgmentsought to be reviewed by the writ of error
wasin fact entered,I am alsoof the opinion that the bond is nonethe
less a valid obligation to respondfor failure to make good thE.' writ of
error in this snit, the bond not havingbeendelivered till after entry of
judgment. Inasmuch,however,as the obligorsare not parties to this
motion, and this decision will therefore not bind them, pud the r60


