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thepurviewof theeleventhamendment. It is riot within thepowerof the
state,directly or indirectly, to put in force a scheduleof rates,whenthe
ratesprescribedthereinwill not pay thecostof service. In this casethe
defendanttook no testimony,and. the complainant'stef:1timony shows
that the actualcostof the service,that is, wagesof employes,rent of en-
gines,keepingthe track in repair, exceedspercar by fourteencentsthe
amountallowed in the scheduleas compensation. In otherwords, it
costscomplainantonedollar and fourteen centspercar to do the work,
and the defendantsproposetoitllow it to chargeonly onedollar. "The
state.cannotrequire a railroad corporationto carry personsor property
without reward." Railroad CammiasionCases,116 U. S. 331,6Sup. Ct.
Rep. 344.

Whether this order of defendantsis an interferencewith interstate
commerceor not, is a questionI neednot decide. My BrotherNELSON,
whenthe applicationfor a preliminaryinjunctionwasmadeto him, was
of theopinionthatit wasnot. The caseof TheDanielBall, 10Wall. 557,
wasrelied uponby the complainant'scounsel,but the defendantsinsist
that the decision in Stonev. Trust Co., 116 U. S. 307, 6 Sup. Ct. Rep.
334, showsthat this orderwasno interferencewith interstatecomnierce,
and, beinglater thanthe casein 10Wall., in so far as it conflictswith
that, overrulesit.. But the caseofCae v. Town of Errol, 116 U. S. 517,
6 Sup.Ct. Rep.475, reaffirmsthe casein 10Wall., and certainlymakes
it, a very seriousquestionwhether,whenpropertyhasbeenput in a.car
with the intentof shippingit outsideof thestate,it hasnotalreadycom-
mencedits interstatejourney. However,I do not attemptto definitely
decidethis question,placing my �d�e�c�i�s�i�o�~ upon the othergroundsmen-
tioned. A final decreewill be enteredin favor of the complainant,.as .
prayedfor.

BARBER fl. UNITED STATES.

(Di8trict Oourt, Jf. D. Alabama. November28. 1887.)

. . '
1. UNITED STATES �C�O�M�M�I�S�S�I�O�N�E�R�S�~�F�E�E�S�- DRAWING COMPLAINTS - ApPROVAL

BY DISTRICT ATTORNEY.
WheretheUnitedStatesdistrictattorneyexaminesandapprovescomplaints

drawn by a circuit courtcommissioner.thecourtwill not reducethecommis-
sioner'sfeesfor thesameon thegroundthat theywereunnecessarilyverbose,
unlllss it appearsthatsurplusagewasinsertedmerelyto increasefees.

2. SAME-SEVERAL COMPLAINTS AGAINST SAME PARTY UNDER SAME STATUTE.
Wherethe commissioner,actingunderinstructionsofthedistrictattorney,

drawscomplaintsandissueswarrantsin morethlln onesuit againstthe same
party for violation of thesamesectionof the statutes,he is entitledto fees
in all the suits.

8. SAME-ACKNOWLEDGMENT OF RECOGNIZANCES.
The commissioneris entitledto feesfor acknowledgmentof bondsincrimá

inal cases,asthe statuterequiressuch acknowledgment,andfixes the fee at
25 cents;and Wheretheacknowledgmentsof the partiesaretakenseparll.tely
he is entitledto a fee for eachacknowledgment.
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At Law. On demurrerto a petition for fees'ascircuit court commis-
sioner,anduponthe merits.

Geo. H. Patrick, for plaintiff.
Geo. F. Moore, Asst. U. S. Atty., for theUnited States.

BRUCE, J. Thisis a suitbroughtundertherecentact of congressap-
provedMarch 3, 1887. The complainantis a commissionerof the cir-
cuit conrtofthe United Statesfor the Middle district of Alabama,and
chargesthat the amountsuedfor is dueto him for servicesrenderedby
him ascommissionerfor andon behalfof theUnitedStates. He charges
that theamountsuedfor wasincludedin anaccountwhich, assuchcom-
missioner,he madeagainsttheUnited States,andwhich wasverifiedby
oath,andwas duly presentedto the district courtof the United States
for this district, for approval,and thatsuchaccountwasduly approved
by thecourt, and transmittedto the properaccountingofficer at Wash-
ington, and that the first comptrollerof the treasurydepartmentdisal-
loweda portion of his accountso transmitted,asper his statementsof
differenceswhich are submittedin the evidencein the cause. To the
petitionor complaint the district attorneyof the United Statesfor this
Middle districtof Alabamainterposesa demurrer.andsaysthat saidac-
countshave beenadjustedby the first comptrollerof theUnited States
treasury;andthat the reasonsthat inGucedthe first comptrollerto dis-
allow numerousitemsin saidaccountsaresufficient in law to sustainhis
action. It is not really claimed,andit cannotbemaintained.that there
is anythingin theactionof thefirst comptrolleron theaccountsin ques-
tion which is in the natureof a bar.tothis suit. His actionis not like
the actionof a court, and thereis no elementof res adjudicata in the ac-
tion of an accountingor administrativeofficer upon publicaccounts.
Thedemurrergoesfurther, andbringsup thesufficiencyof thereasons
given by the first comptrollerupon which he baseshis actionin disal-
lowing theaccountsnow in suit. Someof the objectionson which are
baseddisallowancesareof sucha generalcharacterthat it is difficult to
considerthem. But the objectionsto accountsfrom March 1 to April
30, andfrom May 1 to June3D, 1887,aremorespecific,andoneof them
is to all chargesin excessof threefolios for drawingcomplaintsandoath
thereto. This objection is also made to recognizances,certificate,and
transcriptof proceedings. Uponthehearingit wassh()wnthatthe folios
chargedfor werenot in excessof, but werewithin, the numberof folios
actuallyemployedin the complaintsandproceedingsobjectedto.

The question,then,is whetherthecommissionerhasusedunnecessary
verbiagewhich oughtnot to havebeenemployed,andwasmeresurplus-
age,to increasefees,or the contrary. It is evident,at a glance,that no
very definite rule can be madeon this subject,for the length of com-
plaints, for instance,will depe,nduponthe natureof the offensecharged;
andin a matterof this kind the courtwill not considerthesmallestnum-
berof wordsthatmight beusedin agivencase,but only if thereappears
to bea surplusageof wordsusedwhich canserveno usefulpurpose,and
only add to theprolixity of the papers. Mattersof this kind mustcome
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properlyunderthe noticeof thedietrict attorney,andwhenheexamines
the account,as in thesecaseshe does,anudoesnot find the papera,the
forms for which in many caseswerepreparedunderhis direction, liable
to this objection,the courtwill not be swift to saythat the papersmight
havebeencondensed,andmorebrevity used. The prudentandcareful
administrationof the criminal law does not admit of the applicationof
an unbendingrule of brevity on thie subject,and, while possiblymore
brevity might havebeensutficientin given cast:s,yet the court, in this
case,doesnot find the papersobnoxiollsto the objectionmade.

The nextobjectionis, chargesfor morethanonecaseagainstthe same
party for violation of the samesectionof the RevisedStatutes. When
casesmay properly bejoined or not is a questionof law, the decisionof
which moreproperly belongsto a court than to an accountingofficer of
the treasury; indeed,it could only be in a veryextraordinaryand mani-
fest caseof abusein which an accountingofficer would be justified in
.nakingany questionat all in a matterof that kind. It is shownto the
court that in the casesin question,the commissioneractedunderthe in-
structionsof thedistrict attorneyfor the Middle districtof Alabama,and
the warrantsweredirectedby him to beissued;and,underthesecircum-
stances,the accountingofficeris not in a position to disallow the feesof
the commissioneron the ground.stated.

Theremainingobjectionis to thochargefor acknowledgmentof bonds.
The comptroller'sobjectionis two-fold,-thatacknowledgmentof bonds
in criminal casesis unauthorized,and that one acknowledgmentshould
answerfor all of the recognizorsto the sameinstrument. On the very
face of the matter. if an offenderáisto be admittedto bail at all, there
mustbe someacknowledgmentof such bail. The statute in terms re-
quiresit, and section847, Rev. St., fixes the fee at 25 cents,which is
theamountcharged. It seemsequally clear'thatthe bond mustbeac-
knowledgedby the accusedandeachof hissureties;andtheproofshows
that the acknowledgmentssuedfor hereinhave beenseparate,and not
joint. Vide section1014, Rev. St. U. S.; Desty, Fed.Proc. (6th Ed.)
pp. 579-583,and casescited; 1 Brick. Dig. Laws and Dec. Ala. "Bail
in Criminal Cases,"p. 207, ¤¤.125, 126, and casescited; Brightly's
Dig. Laws, p. 166, ¤ 2; sections627,945,5394,Rev. St. U. S.

JUdgmentwill thereforebeenteredin favorof theplaintiff for thesum
of $995.35,with interestfrom date,togetherwith the coststo be taxed.
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(District Oourt, Jf. D. Alabama. November25, 1887.)

UNITED STATES COMMISBlONERB-DoCKE; FEES.
Commissionersof the United Statescircuit courtsareentitled to the Bame

docket feesasare allowed clerksof suchcourts; and the proviso in the ap-
propriationbill of August4, 1886,exceptingdocketfeesfrom thesum appro-
priated for the paymentof commissioners,doesnot affect their right to such
feesaccruingin a subsequentyear.

At Law. On demurrerto petition for commissioner'sfees, and upon
the merits.
Geo. H. Patrick, for plaintiff.
�G�e�o�/�F�~ Moore, Asst. U. S. Atty., for theUnited States.

BRUCE, J. This is a suit broughtunderthe recentact of congressap-
p.roved March 3, 1887. The plaintiff is a commissionerof the circuit
courtof theUnited Statesfor the Middle district of Alabama,andclaims
that the amountsued for is dueto him for servicesrenderedby him as
commissionerfor and on behalfof the United States. He chargesthat
the amountsued for 'Was included in aecountswhich,assuch commis-
sioner,he madeagainstthe United States,and which were verified by
oath and duly presentedto the propercourt of theUnited Statesfor Ala-
bama,for approval,and that suchaccountswereduly approvedby the
court, and transmittedto the properaccountingofficer at Washington,
exceptoneaccountnot forwarded;and that the first comptrollerof the
treasurydepartmentdisalloweda portion of his accountsso transmitted,
as,perhisstatementsof differenceswhich aresubmittedin evidencein
thecauseandreferredto in the petition,and thereasonsassignedtherein
apply to theaccountnot forwarded. To the petition the district attor-
ney of theUnited Statesinterposesa demurrer,and says that said ac-
counts have beenadjustedby the first comptroller of the treasuryde-
partment;and,that the reasonsthat inducedthe comptrollerto disallow
said itemsaresufficient in law to sustainhis action. The questionspre-
sentedin this caseare,with oneexception,substantiallythe sameas in
B(Lrber v. U. S., ante, 886, (decidedat a former day of this term,) and
thatdecisionis approvedandfollowed herein.

A further objectionappearsin this case,viz., the disallowanceof fees
for makingdockets,indexes,etc.,undersections828,847, Rev. St. U. S.
'The right of commissionersto chargeand collect thesamedocketfeesas
clerks, was affirmatively decided by the supremecourt of the United
States,January18, 1886, in U. S. v. Wallace, 116 U. S. 398, 6 Sup.
Ct. Rep. 408. Theonly authority relied upon to take this item out of
,commissioner'saccountsthereafteris found in the proviso to the clause
of the appropriationbill of August4, 1886.exceptingdocketfeesfrom
the sum appropriatedfor the paymentof commissioners. Congressat
the next session,failed to repeal or modify sections828 OJ: 847, or to
'Continne the exceptionin the appropriationfor the fiscal year 1887


