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that theletterwasnot intendedto be conveyedby post at all, it is ob-
vious that he would have held that no convictioncould behad under
the chargein the indictmentbeforehim.

It is properto saythattheconclusionreachedby mehasnot beeninfiu-
�~�m�c�e�d in any degreeby the fact that the postalauthorities,chargedwith
the duty of ferreting out depredationsupon the mail, used what are
-called"decoyletters." The employmentof suchmeansfor the protec-
tior. of the mails cannotpossiblywork harm to honestpublic servants.
Neither the statutenor good morals forbids the use of decoyletters for
the purposeof detecting postal thieves. My decision rests upon the
groundthat therewas evidencetendingto showthat the Waidnerletter
wasnot intendedto beconveyedby mail, andthat thedistrict courterred
in not leavingit to thejury to determine,underall theevidence,whether
it was intendedto be so conveyed. The questionpresentedis, I admit,
a closeone; but my bestjudgment favors this constructionof the stat-
ute as theone most likely to give effectto thewill of congress. For the
reasonsstatedthejudgmentof the district court is set aside,and a new
trial granted. The casewill be put on the docket of the circuit court
for trial at its next regularterm. As the accusedis in the penitentiary
underthejudgrrlentof the district court, he can be brought before me
upon writ of habeasCOrpU8, and admitted to bail for his appearanceat
suchterm.

After the abovedecisionwasannounced,theattorneyfor the government
askedif thecourt hadconsideredwhetherthe jUdgmentof thedistrict court
couldnot be sustainedundersection3891of the RevisedStatutes. Mr. �J�u�s�~
tice HARLAN said that althoughthatsectionhad not beenreferred to in ar-
gument,he had not overlooked it, but that it was unnecessaryto decide
whet6era convictioncould be had underthatsectionfor theoffensecharged
in the presentindictment. Even if it could, the punishmentfixed by the
judgmentof thedistrict court wasin excessof whatsection3891authorized.
Whetherthat sectioncoveredthe casenow before the court in anyof its as_
p'lcts could be bestdeterminedat the trial in thecircuit court.

A. F. PIKE MANUF'G CO. V. CLEVELAND STONE CO. et al., (four cases.)

(Clrcuit Courts, D. Massachusettsand D. NtYIlJ Hampshire. July 26, 1888.)

1. TRADE-MARKB-mFRINGEMENT-INJUNCTION.
Complainantand its predecessorshad for many yearsmanufacturedand

sold scythe stonesunder the trade-marks"Lamoille," "GreenMountain,"
"Black Diamond," "Indian Pond," "Magic," and"Willoughby Lake." De-
fendants,havingsucceededto acompanywhich hadcontractedto purchase
complainant'sscythestonesfor aseriesof years;refusedto carryout �t�h�a�~
contract,but, having procuredquarriesnearto someof complainant'squar-

, ries,weremanufacturingandsellinKscythestonesundertheabovenames,ex-
cept that they used in place of "Willoughby Lake," "Willoughby Ridge,"
andin placeof "Black Diamond," "DiamondGem,"thesenamesneverbavá
ing beenusedto designatestonestakenfrom defendant'squarries. Held,
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tbata preliminaryinjunctionwould begrantedrestrainingdefendants'useof
flU the names,whateverthe decisionmight he were the questionalone 8S to
the terms"WiIloughbyRidge"and"DiamondGem."1

I SAME.
It cannotbesaidthat the aboveterms,asappliedto scythestones,Indicate

alonequality of the stones,but they mustbe held to indicatea selectionand
care in manufacturing.1

B. SAME-PLACING NAME OF JonBER ON ARTICLE.
That the manufacturersof scythestoneshavesometimesput upon labels

bearingtheir brandthe namesof jobbersto whom theyhavesold stones.doe&
not showthat anydeceithasbeenpracticeduponthe public,becausethe pur-
chaserobtainedthe samegoodswhich bewould havepurchasedif thename
of the jobberhadnot beenupon them.

4. SAME-WHAT WILL BE PROTECTED-GEOGRAPHICAL TERM.
The manufacturerof goods,who hasfor manyyearsused asa trade-mark

thegeographicalterms"Lamoille" and"Willoughby Lake." will beprotected
in their useasagainstonewho does not carryon businessin the districtsso
designated.

In Equity. On bill for injunction.
Livermore�~ Fish and CluuJe �~ Streeter,for complainant.
BowdoinS. Parker, for defendants.

COLT, J. By agreementof counsel the above caseswere heard to-
gether. The plaintiff asksfor a preliminaryinjunction in eachcase. It
appearsthatAlonzo F. Pike and his successor,the complainantcorpora-
tion, havecarriedon the businessof making and selling whetstonesin
Haverhill and Piermont,N. H., and Brownington and Westmore,Vt.,
since 1860,and that Alonzo F. Pike succeededhis father, IsaacPike,
who wasengagedin the samebusinessasearlyas1827. The �c�o�m�p�l�a�i�n�~

ant has for 8 numberof years,varying from five to twenty-eight,used
asbrandsuponits scythestonesthe names"Lamoille," "Green Moun-
tain,", "Black Diamond," "Indian Pond," "Mllgic," and "Willoughby
Lake," and the tradein stonesso brandedhasbeenextensive. The re-
spondent,the ClevelandStoneCompany,succeededto the businessof
the Berea& Huron Stone Company,of Cleveland,Ohio. The latter
companyhad enteredinto a contractwith the complainantin 1885 to
purchaseits scythestonesundertheabove-namedbrands,�a�m�o�n�~ others,
at certain prices,which was to continueuntil January1, 1890. The
defendantsrefused to carry out the contract of the Berea& Huron'
StoneCompany,but, ha.vingacquireda quarry in Piermpnt,N. H.; ad-
jacentto complainant,andanotherin Cummington,Mass.,proceededto
manufactureandsell scythestones,markingthemwith the brandssim-
ilar to complainant's. It is not pretendedby the defendantsthat they
purchasedthe right to useeitherof thesebrands,and it doesnot appear
thateitherof thesebrandshad everbeenusedto designatestonestaken
from defendants'quarriesat Piermontor Cummington,nor is there any
suggestionin the circularsor cataloguesof defendantsthat their names
mark a new kind or brand of stone. As suggestedby complainant's

. counsel,no good reasonis given by defendantsfor the appropriationof
thesebrands,andthe logical inferenceis thatthe defendantcompanyiná

1�~ noteatendof case.

v.35F.no.12-51
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tendedto representto the public that it was making the samescythe
stoneswhich were madeby the complainant,and so obtain a part of
complainant'strade. Under thesecircumstancesthe defendantsmust
showa clearlegalright to theuseof thesenames,or an injunctionshould
begranted.' '

As a matterof defenseit is urgedthatthenamesor labelsusedby de..
fendantsarenot thesameasthoseemployedby complainant. The de.
fendantsusethe identical names,"Ind,ian Pond," "Lamoille," "Green
Mountain,".and"Magic," to denotecertainbrandstheymanufactureand
sell. In placeof "Willoughby Lake" the title is usedof "Willoughby
Ridge," and in place of "Black Diamond," "Diamond Gem." The
BlackDiamondhasa peculiaroGltagonalshape,andthedefendants'stone
is cut in substantiallythe sameshape,and called "Diamond Gem."
While, if this casestood alone,theremight besomedoubtaboutit, as
a part of the schemeof thesedefendantsto pirate the more valuable
brandsof the complainant,i(an injunction is issuedagainstthe use of
the othernames,I think this shouldbe inclUded. .

Anotherground of defenseis that thesebrands,asappliedto scythe
stones,areindicativealon-eofthequality or grit of thestone.. I do not
think it canbesaidthat thesenamesonly denotequality, but I am sat-
isfied that they.also.indicatea certainselectionand.carein manufactur-
ing. The evidencegoesto prove that the names"Lamoille," "Black
Diamond,""Willoughby Lake," "Green Mountain,"and "Magic" have
alwaysindi9atedstonesmanufacturedby the complainant,orits prede-
cessorsor assigns,and the sameis true for more than 25 yearsof the
"JndianPond"brand. Thereis someevidencethatthecomplainantor
its predecessorshave sometimesput upon their labels bearing these
brandsthe namesof jobbersto :Whoin they havesold stones. In doing
this no real deceitwaspracticeduponthe public, becausethe purchaser
obtainedthe samegoodswhich,hewO\l.ld havepurchasedif thenameof
thejobberhadnot beenuponthem.

It is urgedthat"Lamoille" and"Willoughby Lake" aregeographical
terms. ThedefendantsquarrystoneS200 miles from Lamoille county
and Willoughby lAtke, and �a�p�p�~�y the names"Lamoille" and "Wi!-
101.lghbyRidge." �A�s�s�u�m�i�n�~ thatcolJlpla1nantcannothaveavalid trade-
mark in thesenames,which J do,notdecide,it seemsto be well settled
thata manutacturerwill be protectedin theuseof a geographicalname
as againstonewho does.not carryon businessin. the district so desig-
nated. BlackweUv. DWreU,14 O. G. 633, 3 Hughes,160; Newmanv.
Alvord, 49 Barb. 588, 51 N. Y. 189.

Upon thefacts disclosedáinthesecases,which bear,it seemsto me,
s1;ronglyagainstthedefendants,I think theinjunctionsprayedfor should
begranted,andit is so Qrdefed.

NOTE.
.TIU.l;lll:.!lA.RXS-WlIA.T WORDS HA.Y lIlI: USED. In thecaseof ChemicalWorksv. Muth,

ante, 524 which wasa bill to restrainthe use of the trade-mark"Acid Phosphate,"
MORRIS, :t., in discussingthequestionastowhatwordsmaybeappropriatedasa trade-
mark, says: "The truetest,it appearsto me, must be,not whetherthewol'dsareexá
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haustivelydescriptiveof the article designated,but whetherin themselves,andas
the:yare�<�l�(�)�m�m�o�~�l�y usedby thosewho understandtheir meaning,theyare reasonably
indIcativeanddescriptiveot �t�l�~�e thing intended. If theyarethusreasonablydescrip-
tive, and not arbitrary,they cannot'be appropriatedáfrom generaluse,and become
the exclusive propertyof anyone. This rule is clearly expla.inedand applied by
�J�U�d�~�e FOLGFJ!hspeakingfor thecourtof appealsof NewYork ill thecaseof Caswellv.
DavIs,58N¥.L 223. He says: 'Nor is thequestionwhetherthenameusedasa trade-
markwill conveyanexactnotionof how to compoundall article,sothatonereadingit
will beableto makea like article. If the necessaryeffect is to inform the readeror
hearerof thegeneralcharacteristicsandcompositionof the thing, it is a namewhich
maybeusedwith equaltruth by anyonewhohasmadeandoffersfor saleathingcomá
poundedof the sameingredients,andwho desiresto expressto the public the same
facts. Nor doesthe coupling together,in a newcombination!of wordswhich before
thathad.beenusedapart,andhadenteredinto thecommonSCIentificvocabUlary,give
a right to the.excluaiveuseof suchcombination,where it is indicative,notof origin,
maker,use,andownershipalonel butalsoof quality andothercharacteristics.'"

Thewords"MarylandClubWhIskey,"arbitrarilychosenandusedasadesignationby
which aparticularwhiskeywasto beknown to dealersandthepublic,andnot in themá
selvesindicating$ny particularkind, quality, oreom.positionof whiskeypreviously
well knowntd thetrade,area propersubjectfor a trade-mark,and thefact thatsuch
words havebeenappliedonly to a certalll gradeof whiskeymanufacturedby them, .
therebynecessarilydistinguishingthatfrom �~�t�h�e�r gradesof goodsof theirown m.an-
ufacture doesnot invalidatetheright to theiruseasatrade-mark. Thewords"Mary-
landClub,"beingthenameof aninstitutionandnotof a place,the ruleexcludingthe
useof geographicalnames�~�s trade-marksis not applicable. Cahuv. Gottschalk,2 N.
Y. Supp.13.

Seefurther,8Sto whatwill beprotectedasa trade-mark,Schneiderv. Williams, (N.
J.) 14Atl. Rep.812,andcasescitedin note. .

WEsTINGHOUSE ELECTRIC Co. ". SUN ELECTRIC CO.

(Oirouit Court, D. MaaaaohuaettB. August 7, 1888.)

PATENTS FOR INVENTIONS -INFRINGEMENT- DISTRIBUTORS OF ELECTRIC EN'
ERGY.

Letters patentNo 351,589,grantedOctober 26,1886,to GeorgeWesting.
house,Jr., assigneeof Lucien GaulardandJohnD. Gibbs,for improvements
in methodsandapparatusfor thedistribution and conversionof electricen-
ergy by an arrangementof convertersin series,thespecificationdisclaiming
anyother arrangement,are limited to theseriessystem,and the use of the
multiple arcsystemis not an infringement.

In Equity. Suit for infringementof letterspatent.
OhaunceySmith,Frede:rick P. FiBh, Tlwrnn.sB. Kerr, and Hyde, Dickin-

eon&: Howe, for complainant.
JameaE. Maynadier,RobertS. Taylor, and William A. Macleod, for de-

fendant.

COLT, J. This suit is broughtto enjoin the defendantsfrom infring-
ing letters patentNo. 351,589,granted October26, 1886,to George
Westinghouse,Jr., assigneeof Lucien GaulardandJohn D. Gibbs, for
improvementsin methodsand apparatusfor the distribution andcon-
versionof electricenergy.

Thecasehasbeen�t�h�o�r�o�u�~�h�l�y andably presentedon bothsides. The
patentrelatesto that branchof the art of electric lighting known as the
"incandescent." Thespecificationstatesthat the


