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(Oircuit 00urt,8. D, Ohio, W; D. September8, 1888.)

1. BANKS 'AND BANKING-NATIONAL BANxs-!NSOLVENoy-'AcTIONS- �S�E�T�~�O�I�l�T
,AND COUNTElt-CLAIM. ' , ,,

R13v.St.U,.S. {:\ 5242,makespaymentsof moneyby an insolventnational
bank to shareholdersor creditors,with a view to preference.or to evading'
the dispositionof assetsas).'equiredby statute,null andvoid. Sections5234
and5236requirethereceiver,aftercollectingdebts,etc.,to turn overall money
to theUnitedStatestreaaurerfor aratabledistributionamongcreditors. Held,
thatf\lndsre,ceivedon the discountingof a note,anddepositedwith the dis-
countingbank,subject to the checkof the depositor,andwhich had been
drawn uponby him, but were intendedbl him to meet the notewhen due,
cannotbe pleadedasa set-offin an actIOnonthe note broughtbv there-
ceiver of thediscountingbank,who receivedthe notebeforematurity; and
this conclusionis not affected by the provision of Oode Civil Proc.,Ohio,
which providesthat across-demandwhich might be pleadedas a couJlterá
claim or set-off shall not,1Jellxtinguishedassuchby theassignmentor death
of eitherparty;,asthis provisi\;lndoesnotapplyto theassignmentof ademand
beforematurIty. '

2.NEGOTIABLElNSTRUMENTS-AcCOQO))ATION�P�~�E�R�-�R�I�G�H�T�S Oll' ]rIAKKK.
The,fact,that onewho signedasmakerof a notewas,in fact only anaccomá'

modationmaker,andsigned,withoutconsideration,in orderthattheindorser,
who wasreally the principal debtor,might get the notediscounted,andthat
thesefactawereknown,tothe bankwhich dIscountedthe noteat the time of
discounting,is no defensefor suchaccommodatioJlmakerin anactionon the
note. '

8. SAliK-AGREEMENTS PRIOR TO EXECUTION.
An agreement,madeprior to thesigningof a note, thatthe1;lanJ!:discountá

ing the notewould regardit as,theobligationof the indorser,andwould lpok
only to theIndorserfor payment,is no defensefor the principalon the note
in anactionthereon.bothbecausetheagreementwasprior to thesigning.,and
alsowasin conllict with the note.

At Law.
E. ,W. KittredgeandW. B. Burnet, for plaintiff.
Paxtonk Warrington,for defendants.

SAGE,J. ' Theplaintiff'sactionis upona promissorynotefor 810,000.
madeby the defendantScott,anddiscountedby the Fidelity National
Bank for aCCQuntof the indorser. the defendantthe Farmers'& Me-
dlanics'StateBank. The notecarneto the �p�o�s�s�~�s�i�o�n of the plaintiff
beforeits maturity. Theamendedanswerof Scottis that,at therequest
of his co-defendant,he being its cashier,he signedthe note p.s maker,
without consideration,�~�n�d solely to enablehis co-defendantto haveit
discounted,all which was at the time Ifnown to t?e Fidelity �N�a�~�o�n�a�l
Bank. In otherwords,Scottwasan accommodatIOnml;tker, and that
fact wasat the �t�i�m�~ known tQ the Fidelity National Bank. This isno
defense. The answeralsosetsup that the Fidelity Bank took �~�h�e note
underaniagreementthatit WIlS theobligationof thedefendantbankj a:nd
that theFidelity Bankwould lookto saidbankonly for payment. But
it appears�f�~�o�m�:�t�h�e answerthltt this agreementis evidenced.by corre-
spondencebetwElenthe �F�i�d�E�l�l�~�t�y Bank ltnd the �d�e�f�e�n�d�~�n�t bank, prior to
thesignillgof! thenote,'�w�h�i�~�h is fatal to theplea, asis alsothe fact that
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the agreement is in conflict with the note. The amended answer of the
defendant bank sets up the facts pleaded by its co-defendant Scott, who, it
alleges, signed the note as maker, "without consideration, and merely for
the purpose of complying with a. custom of the Fidelity National Bank,
requiring two names upon paper discounted." These allegations estab-
lish, as against'the demurrer, that the defendant bank is the principal
debtor, aJ:ld that Scott,although the maker, is only a surety. The answer
further sets up that the proceeds of the discount of the note were placed
by the Fidelity Bank to the credit of the defendant bank, subject to check
or draft, "and to pay and meet said note when the same became duej"
that the defendant bank drew upon said proceeds for $1,009.23, leav-
ing a balance 'of $8,809.94, which has not been drawn against, and that
at the maturity of the note defendant tendered to the plaintiff the sum
of $1,190.06, the balance due on the note, after deducting said sum of
$8,809.94, which "was permitted to remain with said Fidelity National
Bank to meet a like amount to become due,upon said note." The tender
was refused, and the defendant now brings into court said balance for the
plaintiff, and prays that the $8,809,94 may be allowed by way of set-off
agllinst the note. '1'he plaintiff demurs to each of these answers for in-
sufficiency. ,
The questidn suggested upon the argument of the demurrer, whether

the defendant bank, being the indorser, is entitled to plead the set-off,
is disposed of by the finding already made, that the defendant bank is,
in fact the principal debtor. It is contended for the defendant bank
that the receiver took the note suhject to all equities. That is true as
to all equities in favor of the defendant bank and against the note at
the time when the receiver took possession. The note was not then due.
When it was delivered to the Fidelity National Bank, and the proceeds
credited to the defendant hank, the note and the proceeds thereby he-
came at once separate, distinct,and altogether independent each of the
other. The fact that the defendant bank voluntarily left the greater por-
tion of the proceeds on deposit to be applied towards payment of the
note did not create any equity against the note, for the defendant re-
tained �t�h�e�r�i�g�h�~ to draw out the entire balance at any time. In Hade
v. McVay,31 Ohi08t. 231, the supreme court of Ohio holds that the re-
ceiver of a nati(mal bank holds to the bank and its creditors the relation,
sUbstantialiy; of a. statutory assignee, and that "a right of set-off, per-
�f�e�~�t and available against the bank at the time of his appointment as re-
ceiver, is not affected by the bank's insolvency. He succeeds only to
the rights of the bank existing i at the time it goes into liquidation."
The provision of the Ohio Code of Civil Procedure that, "when cross-de-
mands have existed between persons under such circumstances that if
one had brought an action against the other a counter-claim or set-off
could have been'set up, neither can be deprived of the benefit thereof by
the assignment or death of the other, but the two demands must be
deemed compensated so far as they equal each other," does not apply to
the assignment of a demand before its maturity. Mr. Pomeroy, in his
work on Remedies and Remedial Rights, says, at section 163:
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"If an insolventbolderof a claim not yet maturedassignsthe samebefore
maturing,and the debtorat the time of this transferholds a similar claim
againsttheassignor,which is thendueandpayable,his right of set-offagainst
the assignee,whenthe latter's causeof action arises,is preservedand pro-
tected."

Numerouscasesare cited in supportof this rule, which is said to beá
foundedupon equitableconsiderations,but it doesnot apply here, for
the reasonthat the nationalbank law, recognizingonly the government
and the bank-noteholdersas preferredcreditors,makesall paymentsof
moneyby a nationalbank to its shareholdersorácreditorsafter the com-
mission of an act of insolvency,or in contemplationthereof, "with a
view to preventthe applicationof its assetsin the mannerprescribedáby
this chapter.or with II view to the preferenceof onecreditor to another,
exceptin paymentof its circulatingnotes,"utterly null andvoid. Rev.
St.. U. S. ¤ 5242. The �p�r�o�~�i�s�i�o�n�s of sections5234 and 5236 require
the receiverto takepossessionof the assetsof the bank,collect all debts,
sell all property, real and personal,and pay over all moneyso madeto
the treasurerof the UnitedStates,subjectto theorderof thecomptroller,
whoseduty it is, after refundingto,the United Statesany deficiencyin
redeemingthe notes of the bank, to make a ratable dividend of the
moneyamongthe creditors. The unmistakableforce and meaningof
the law is to 'place all unsecuredcreditors upon the samefooting of
equality. When the plaintiff wasappointedreceiver,thedefendantwas
in the list of unsecureddepositors,to whom payment,the bank being
insolvent,wasprohibited. The defendanthad then no right of set-off,
nor any equity agai'llStits note, not then matured,which passedto the
receiver. To allow the set-off, now that the note has matured,and
therebymakepaymentin full to the defendantin part dischargeof its
obligation to the bank, would be contrary,not only to the policy of the
law, butalsoto theplain meaningof its provisions. SeeBankv. Taylor,
56 Pa. St. 14. The demurrersare sustained. Judgmentwill be ená
tered in favor of the plaintiff for the amountclaimed in the petition,
againstthe defendantbank as principal, and the defendantScott as
surety.

Thecircuit judgeconcursin the conclusionsof this olJinion, which i3
in accordwith his opinion in Bung 00. v. Armatrong,34 Fed. Rep. 94.

v.o6F.no.1-5
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GREEN et 'UX. 1.l. PENNSYLVANIA R. CO.'

�(�O�~�'�r�c�u�i�t Oourt, E. D. Penn81/l1Jania. October14,1887.)

1. CARRIERS- Oll' PASSENGERS-INJu:RIES TO PASSENGERS- DANGEROUS AP-
PROACHES.

Railroadcompaniesareboundto keep in a safe condition all portions of
their platformsandapproachestheretoto whichthepUblic door wouldnatur-
ally resort,andall por.tions of their station groundsreasonablynear to the
platformswherepassengersor thosewho havepurchasedticketswith a view
to takepassageon thosecarswould naturallybe.2

2.BAME-NEGLIGENCE.
It is negligencein a railroadcompanyto leaveunguardeda hole in a pas-

sage.wayat a railroadstationlikely to beemployedby personsgoing to and
from the company'scars.'

B. BAlfE-MEASURE OF DAMAGES-COMPENSATORY.
Wheretheinjury inflicted is not theresultof eitherwantonor willful wrong,

only compensatorydamageswill be allowed.8

At Law.
This is an actionfor damagesfor injuriesallegedto havebeenreceived

by. Mrs. Anna M. Green,wife of Hiram Green,of Camden,N. J., on
October12,1882,atEastMoorestownstation,uponthePennsylvaniaRail-
rq!td in New Jersey. Mrs. Green,thenaged23 years,married,andhav-
ing one child,had,upon the day of the accident,l;men to the fair at
Mount Holly, andhad returnedto EastMoorestownstation,nearwhich
shethenlived, upona train on the PennsylvaniaRailroad,arriving be-
tween 7 and 8 o'clock in the evening. The night was very dark and
misty. Shewasaccompaniedby, her little boy agedfour or five years.
Uponalightingat the stationshefound herselfnearthe eastend of the
station building, and, wishing to take a stagefrom .the station to her
homeat once,.and without pausingon the platform,went, leading the
child with her right hand,down a dark passage-wayuponthe eastside
ofthe station,in orderto reachthe rearof thebuilding, wherethestages
usuallystood,turnedsharplyto the right, and wentalongtherearof the
station. About midway the rearof the stationshefell into an opening
constructedin the ground to form an entranceto the basementof the
station. 'l'heuncontradictedevidenceshowedthattheentrance-waywas
in the conditionin which it had beenoriginally constructed;that there
wasno light at the eastend of the station,in the easternpassage,or in
the rearof the station; thatstageswereusually to be found standingin
the rearof the stationoutsidea line of posts,and that it was necessary
to go alongChesteravenueto go to Moorestown. Theevidencewascon-
tradictoryas to the existenceof a railing alongthe top of the posts,and

1Reportedby C. BerkeleyTaylor, Esq.,of thePhiladelphiabar.
'Respectingtheduty of railroad companies,as carriersáofpassengers,to maintain

safeand properstationaccommodationsand approachesto trains,and their liability
for injuriescausedby defectstherein,seeRyanv. RailroadCo.,1 N. Y. Supp.899, and
casescited in note.

8As to when punitive damagesmaybe allowed in actionsfor personalinjuries, see
RailroadCo.v.Roberts,lKy.) 8 S.W. Rep.459andnote; RailroadCo.v. Arnold,(Ala.)
4 South.Rep.359.


