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jud.gmentwas'paid.Tbi(j1and\Vassold,but flidrtot bring enoughto pafr
GilbetVsájtrdgtnent,sothat neitherHays,nor anyoneclaiming through
him, has:any interestin the proceedsof the sale.

To sustainthe motion in thiscase,it is insistedwith greatearnestness
that thepossessionofRays, in continuingto cut and removethe timber
on said'land, and by the temporaryshedsor campsin which his em-
ployesstaidwhile so employed,was noticeto the world that the deed
wasin fact a mortgage,andofhis title asa mortgagor,and that Klein's
interestasa Illortgageewasnot subjectto Gilbert'sattachment,but cOurd
only berellchedby garnishmeritor bill in equity;thatasGilbertdid not
pursueeither remedy,and as Mrs. Bowlesdid pursuethe remedyby
garnishment,sheis entitledto the proceedsof the saleof the land. But
Hays having joined in the deed conveyingthe timber on the land out,
andto be cut by him, his possessionwasentirelyconsistentwith Klein's
title under his deed,and left Gilbert with no notice,actualor �c�o�n�s�t�r�u�c�~
tive, of Hay'sequityin the land,or that hewasindebtedto Klein or the
bankin any sumwhatever,so that Gilbert had a right to supposethat
Klein wasthelegalownerof theland.withoutanyequityor claim against
his title, and hencehis right to pursuehis remedyby attachment. The
questionsraisedhaveheenably presentedby counselin favor of themo-
tion, but I am unable to find any error in the decreesoughtto be set
aside. Therefore,the motion will be overruled,and an order entered
that the proce.edsof thesalebe paid overto Gilbert.

NORTON V. TAXING DISTRICT OF BROWNSVILLE.

(Oircuit (JDUrt, w: D. Tennea8u. June,18BS.)

1. MUNICIPAL CORPORATIONS-BaNDs-AuTHORITYTO ISSUE-STATUTEs-REá
PEAL BY CONSTITUTION.

An act authoriZinga municipality to issue bonds upona majority vote of
the qualified electors is abrogatedby the new constitutionof Tennesseeof
1870,takingeffectbefore the electionis held and the bondsare issued,and
requiring a threeáfourthsvote to pledge the credit of the municipality,alá
thoughat the election the newrequirementasto the vote be compliedwith

, in fact. Soheld by the former circuit judge.the district judgedubitante.
2. STARE DECISIS-PRACTICEIN FEDERAL CIRCUIT COURTS.

If municipalbondsbedeclaredinvalid by thejudgmentof oneof thejudges
holding the circuit court, andthe casebe pendingon writ of errorin the suo
premecourt. in a subsequentsuit involving the samebonds,tried by one of
theotherjudgesholdingthe court.the former judgmentshouldbefollowed,
notwithstandinganydifferenceof opinion as to thevalidity of the bonds,
until thesupremecourthas pllossedupon the questionsinvolved by the con-
troversy.

At Law. On motion for new trial.
Suit upon couponsof bondsin aid of a railroad1col'poration,issued

by the defendantin pursuanceof an act,of the legislatureof February
8, 1870,c. 55, upon ali flection held June13, 1870, underanordi-
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nanceo{the municipality p,ssedMay 12, 1870,the bondsreciting that
they wereissuedin conformItywith that act; thevote for thebondsbe-
ing unanimous. The dateof thebondswasJuly 1, 1870. But on the
5th day of May, 1870,the new constitutionof Tennesseetook effect,be-
fore the new electionwas orderedor held, and betorethe bondswere
issued;and by that instrumentit was declaredthat"the credit of no
county, city" or town shall be given or loaned to or in aid of any per-
son,company,association,or corporation,exceptuponan electionto be
first held by thequalified'votersof such county, city, or town, and the
assentof three-fourthsof the votes castat said election." Const.Tenn.
1870,art. 2, ¤ 29. Thelate Oircuit JudgeBAXTER, in a suit between
thesesamepartiesupon othercouponsof the samebonds,declaredthe
bondsinvali<i, anddirectedjudgmentfor thedefendant,upontheground
that thenewcollstitutionabrogatestheold actof thelegislatureentirely,
and that therewasno legislative!Luthority whateverfor the bonds. Be.
fore the new constitutiononly a majority of the votes castwasrequired
to authorizebondsto beissued. The cpurtdirecteda verdict andjudg-
mentfor the defendant.

Orajt & Ooopm-,for plaintiff. ,
Smith& CoUim- andBond& Rutledge,for defendant.

HAMMOND, J., (ajtm- stating thejactBas above.), This case,by agree-
ment, was heard with anothe).'for convenience,and Up.Oll the agreed
statementof factsfiled in therecord. Themotionfor a newtrial involves
only the samequestionsraisedat thetrial, andproceedsuponthe ground
that the court erred in directinga verdict for the defendantupon the
law of the case. I do not deemit necessaryto ,considerthe meritsof
the controversyinvolved,in the caseat any length, for the reasonthat,
following a former decision of this court in a suit involving the same
bonds,or the couponsupon them, it seemsto me that the samejudg-
ment must result here. And as that caseis pending in the supreme
court, to which this may be likewise taken and heard alongwith it,
thereseemsto be no goodcausefor any further expressionof opinion in
this courtupon thesequestions. But at the requestof counselon both
sidesit is properto statethat therewas in that caseno written opinion
py the lat,eOircuitJudgeBAXTER, who heardit sitting alone. He con-
suItedme, however,about the questionspresented,and died, pending
themotion for a newtrial theremade,after having reacheda determina-
tion to direct a verdict for the defendant,and,requestingme to have
that orderentered,ashe passedthrough to the Hot Springs,wherehis
deathtook placebefore his return to Memphis. The duty of directing
a verdictbefore anotherjury and of signing the bill of exceptionswas
devolvedon me, and in this way I becamefamiliar with the disposition
of that case,and fully informedasto his opinion concerningit. It is
that opinionI am endeavoringto follow and enforcein this case,not-
withstandingany judgmentof my own which might be reachedby an
independentcQnsiderationof the questionsargnedon this trial. �M�a�n�~
ifcstly this is.the.wisestcourse,and thatwhich properjudicial �t�r�e�a�t�~�e�n�t
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requires,underthecircumstances,particularlyas the self-sameissuesof
bondsareinvolved in all the cases,and that which he decidedis yet
pendingin theappellatetribunal. Diversejudgmentsshouldbeavoided,
if possible,undersuchcircumstances,always.

But it is contendedthat this casepresentsa somewhatdifferent state
of facts, anddemandsa differentjudgment,and that it would be proper
for the courtasnow constitutedto proceedindependentlyof that prece-
dentto anotherjudgment,if this caserequiresit. The only additional
facts were consideredby him, as I know; and while, technically, per-
haps,thereis that differencesuggested,it wasaboutthosevery facts that
therewassomedivergenceof opinion, or a tendencyto that, betweenus
upon the law of thecaseas thenpresented;and it was only becauseof
the needlessnessof thesevery facts that he concludedthat it was not
worth while to reopenthe case. It will be rememberedthat, as tried
beforehim, therewas,owing to the absenceof counsel,a verdict for the
plaintiff in that case,with an agreementof counselthat the casewasto
bearguedon motion for a new trial, and, if he cameto the conclusion
that the bondswereinvalid, hewas to directa verdict for thedefendant,
whichhedid, butdied beforetheentriescould be made. The plaintiff's
counselthendesireda newtrial, to presentthesearlditional facts in the
record; and, knowing that the circuit judgehad consideredthem upon
the argumentas immaterial and irrelevant, I did not feel authorizedto
grant a new trial becauseof these facts; particularly as the plaintiff
might havepresentedthem originally if he had deemedthem material,
and therebyinvoked a ruling upon that point. So, here, I follow the
ruling of the circuit judge in that case,and direct a verdict in this as
he would havedonp. if it were tried beforehim.

PerhapsI shouldexplain that theseadditIOnal facts are that the elec-
tion uponwhich the bondswereissuedwas, in point of fact, a �c�o�m�p�l�i�a�n�c�~

with the new constitutionof the state,and that the propositionto issue
the bondsreceivedthe majority required by that instrument,and not
the lessmajority only which had beenrequiredby the authorizationact
of the legislature. Now, beforethecircuitjudge,hewasaskedto imply
that fact, and he did; or, at least,he concludedthat it waswholly im-
material,sinceit washis oplllion that the newconstitutionhad the effect
to abrogatetheoriginalauthorizationactin toto,sothatthecity of Browns-
ville no longerhad anyauthorityto issuethesebonds,and that it would
requirea newactof the legislatureconferringthe authorityin conformity
to andupon compliancewith the newconditionsestablishedby the con-
stitution of 1870. He thought, therefore,that the fact of the election
havingresultedin amajoritysufficientlylarge underthenewconstitution;
would notavail theplaintiff in theleast. I suggestedto him thattheact-
ual factdid notappearby thatrecord,andshouldnot,possibly,beimplied
uponthefaceáof the bonds,from the barefact that the electionhad been
held snbsequentlyto the adoptionof the new constitution,asit wascon-
tendedbyplaintiffshouldbeimplied; thatit wasafactthatmightbeeither
way, and that the implications might be evenly balanced,whetherthe
authoritiesproceededon the authorityof the original act to issuebonds
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upona meremajorityof thevotescastat the election,or upon thetheory
of thenew constitutionnotto issuethem unlesstherewasa majority of
three-fourths,'as required by that instrument;that, possibly, the law
shouldbe held to be that the new constitutiononly modified the act of
authorityto issuethe bonds,and supplementedthat legislativegrantof
powerwith a new condition, which, if compliedwith, would make the
issueof bondsasvalid asif the original act hadso required,or asif any
new act had incorporatedthatnew condition; andfurther that I wasin-
clined to thatopinion. Greenv.Dyersburg,2 Flip. 477; Nortonv. Town
of Dyersburg,127 U. S. 163, 8 Sup. Ct. Rep. 1111. Norton v. Shelby
(Jounty, 118 U. S. 425, 6 Sup. Ct. Rep. 1121. The circuit judgetook
a,differentview, andaskedme to set asidethe verdict for theplaintiff.
and to direct onefor the defendant,which, owing to delaysof counsel,
wl1s:notdonetill afterhis death; and, knowing my inclinationasabove
stated,the plaintiff's counselsoughtonmotion for anewtrial beforemeto
obtainadifferentresultbyreopeningthecase,anduponanothertrial prov-
ing thefact, nowprovedin thiscase.that therewas in fact a three-fourths
majority. But I thought that justice requiredthat the partiesshould
be held to their agreementbefore the circuit judge,and that, he being
dead,it wasmore particularlyimportantthat the defendantshouldhave
thejudgmenthe had renderedin thecase,asthepartieshad madeit be-
fore him. And, for thesamereason,I havedisregardedhereanyinclina-
tion of my own, anddo not takethe trouble to determinehow far that
inclination would lead.towardsa different view from that of the late cirá
cuit judge, it beingmy judgmentthat the bondsshouldstandasheleft
them, so far asthis court is concerned.hisjudgmenton the first caseto
betaken as the precedentfor thesecases. No injusticeis done.asthe
partiesby writ of error may invoke the judgmentof the supremecourt,
andtherebysetUethelaw of the casefor each and all the bonds�a�l�i�k�e�~
But the partieshave the right, no doubt, that this court shall declare
the basisof this ruling. Motion overruled.

HARPER t1. NORFOLK & W. R. Co.

(Cirouit Oourt. W; D. Virginia. November5, 1887.)

L ACTION FOR WRONGFUL DEATH-JURISDICTION-FEDERAL COURTS.
Code Va. 1878,c. 145,requiresan administrator,when suing for damages

for causingthe deathof his intestate,to bring the action in his own name,
theamountrecoveredto goto thewidow andchildren,if any;otherwiseto be
assetsof the estate. Held that, where tbe administratoranddefendantare
citizenll of different states,the action maybe broughtin the federalcourts,
though the.deceasedwas a citizen of the samestatewith defendant,where
his widow andchildrenstill reside.

.. SAME-PARTIES. .
In suchaction the real beneficiariesneednot be namedin the declaration.


