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upona meremajorityof thevotescastat the election,or upon thetheory
of thenew constitutionnotto issuethem unlesstherewasa majority of
three-fourths,'as required by that instrument;that, possibly, the law
shouldbe held to be that the new constitutiononly modified the act of
authorityto issuethe bonds,and supplementedthat legislativegrantof
powerwith a new condition, which, if compliedwith, would make the
issueof bondsasvalid asif the original act hadso required,or asif any
new act had incorporatedthatnew condition; andfurther that I wasin-
clined to thatopinion. Greenv.Dyersburg,2 Flip. 477; Nortonv. Town
of Dyersburg,127 U. S. 163, 8 Sup. Ct. Rep. 1111. Norton v. Shelby
(Jounty, 118 U. S. 425, 6 Sup. Ct. Rep. 1121. The circuit judgetook
a,differentview, andaskedme to set asidethe verdict for theplaintiff.
and to direct onefor the defendant,which, owing to delaysof counsel,
wl1s:notdonetill afterhis death; and, knowing my inclinationasabove
stated,the plaintiff's counselsoughtonmotion for anewtrial beforemeto
obtainadifferentresultbyreopeningthecase,anduponanothertrial prov-
ing thefact, nowprovedin thiscase.that therewas in fact a three-fourths
majority. But I thought that justice requiredthat the partiesshould
be held to their agreementbefore the circuit judge,and that, he being
dead,it wasmore particularlyimportantthat the defendantshouldhave
thejudgmenthe had renderedin thecase,asthepartieshad madeit be-
fore him. And, for thesamereason,I havedisregardedhereanyinclina-
tion of my own, anddo not takethe trouble to determinehow far that
inclination would lead.towardsa different view from that of the late cirá
cuit judge, it beingmy judgmentthat the bondsshouldstandasheleft
them, so far asthis court is concerned.hisjudgmenton the first caseto
betaken as the precedentfor thesecases. No injusticeis done.asthe
partiesby writ of error may invoke the judgmentof the supremecourt,
andtherebysetUethelaw of the casefor each and all the bonds�a�l�i�k�e�~
But the partieshave the right, no doubt, that this court shall declare
the basisof this ruling. Motion overruled.

HARPER t1. NORFOLK & W. R. Co.

(Cirouit Oourt. W; D. Virginia. November5, 1887.)

L ACTION FOR WRONGFUL DEATH-JURISDICTION-FEDERAL COURTS.
Code Va. 1878,c. 145,requiresan administrator,when suing for damages

for causingthe deathof his intestate,to bring the action in his own name,
theamountrecoveredto goto thewidow andchildren,if any;otherwiseto be
assetsof the estate. Held that, where tbe administratoranddefendantare
citizenll of different states,the action maybe broughtin the federalcourts,
though the.deceasedwas a citizen of the samestatewith defendant,where
his widow andchildrenstill reside.

.. SAME-PARTIES. .
In suchaction the real beneficiariesneednot be namedin the declaration.



HARPER ". NORFOLK &: W. R. CO. 103

8. SAME-NEGLIGENCE""7PLEADING;
A declarationalleging that the defendantdid not use its trains, provide

servants,etc.,so asto avoid extraordinaryrisk to its employes,js not toogen-
eral, whereit is alsoallegedthat by reasonof the carelessandnegligentuse
of its cars,engines,etc.. andby failure to employa sufficiellt numberof serv-
ants,the extraordinaryrisk wasnot avoided.!

At Law. Trespasson the casefor causingthe deathof plaintiff's �i�n�~
testate. On pleain abatementanddemurrer.

Daniel Trigg, for plaintiff.
Fulkerson�~ Page, for defendant.

PAUL, J. This is an actionof trespass,broughtby IsaacHarper,ad-
ministratorof AndersonHarper,deceased,to recoverdamagesof thede-
fandantfor causingthe deathof the plaintiff's intestate.. Theactionis
broughtunderthe provisionsof chapter 145,CodeVa. 1873,which au-
thorizestheadministratorof the decedentto bringanactionof thischar-
acter; the statuterequiringthe action by the administrator,and in his
name,andprovidesthat theamountrecoveredof the defendantshallbe
for the benefit of the widow and children of the deceased,wherethere
aresuchjifnone,the recoveryis assetsin thehandsoftheadministrator,
to bedisposedofaccordingto law. Thedeclarationallegesthattheplain-
tiff is a citizen of the state of Tennessee,and the defendant.is It resi-
dentof thestateof Virginia. The defendantfiles a pleato thejurisdiC-
tion of this court,on theground"that thesaidAndersonHarper,before
and at his death,was a citizen of the stateof Virginia, and that the.
saidAndersonHarperleft a widow andchildrensurvivinghini, 'andthat
the aaid widow and children of the saidAndersonHarperwere,áatthe
time of his death,and still are, citizensof the stateof Virginia." To
this pleathe plaintiff files a demurrer. .

It is concededthat theplaintiff, theadministratorofAndersonHarper,
is a citizenof thestateof Tennessee,andthat the defendantis a resident
of the stateof Virginia; but the defendantcontendsthat IsaacHarper,
the administratorof AndersonHarper,is merelya nominalparty to the
record; that the widow and children of AndersonHarperare the reaI
partiesin interestin this action; thattheadministratorisa mereinstru-
mentor conduit through whom the rights of the real plaintiffs �a�r�~�. as--
serted. To sustainthis position, counselfor the defendantrely chiefly
on Brownev. Strode,5 Cranch,303; andon MoNutt v. Bland,2 �H�o�w�~ 9.
Brownev. Strodewas an ac.tion in the nameof thejusticesof the �p�e�~�c�e
of a countyin Virginia, on an executor'sbondgiv!ln to thejustices,ill
accordancewith the thenstatute,for the faithful performanceof his du-
ties, asan executor'sbondis now given to theconimonwealth. Theao.
tioilwas for the benefitof an alien. McNutt v. Bland was an actioI1 in
thenameof thegovernorof Mississippi,on a sheriff'sbond,given tothe
governorof Mississippifor the protectionof any partywho might beag-

1 Concerningthe sufficiencyof the avermentsin thepleadings,in actionsfor negliá
gentinjuries,.JeeRailroadCo. v. LeeJ..(Tex.) 7S. W. Rep.857,and note; RailroadCo;
v. Mitchell, (.as..y.).8S. W. Rep.706; .ltailroad Co. v. Jones,(Ala.) SSouth.Rep. 002.
RailwayCo. v. RIchardson,(Ga.) 7 B. E. Rep.119. ' .
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grievedby the conductof the sheriff, and the action was for the benefit
of a citizen of New York. The principle decidedin thesetwo casesis
that a public officer, to whom an official bond is madepayable,and
whosenamemustbe employedby the plaintiff in a controversybetween
citizensof different states,or an alien anda citizen, cannotbeconsidered
a party litigant. McNutt v. Bland, supra. Canit be said in the caseat
bar that the plaintiff, the administratorof Anc1ersonHarper,is not a
party litigant? He is in no sensea public officer. He is the actor in
the controversy. The law compelshim tobesuch. By statutethelegal
right to bring this action is vestedin him. No otherpartycanbring it,
nor in anyway be a party plaintiff to it. In Bonnafeev. Williams, 3
How. 574-577,the court says:

"Wheret1l.e citizenshipof the partiesgivesjurisdiction,and thelegal right
to slIe is in thepklintiff. the courtwill not inquire into the I'esidenceofthose
who may haveanequitableinterestin the claim. .A. personhaving thelegal
right maysueat law in federalconrts,without reference.tothe citizenshipof
thosewho may havetheequitableinterest."

But apartfrom the legal right conferredby statuteon the administra-
tor to bring this action, is he in nowisea party in interest? Is he not
liable, as the administrator,for the costsof this action, in the eventof

,his failure to recover,andfor attorney'sfees to those he has employed
to bring this suit? In the eventof thedeathof thewidow andchildren,
theamountrecoveredwould be assetsin his hands,asadministrator,for
disposalaccordilig to law. If hesucceedsin thisaction,andcollectsthe
moneyof the defendant,andfails to paythe sameto the partiesentitled
thereto,clearly he will be liable on his official bond therefor. The dis-
tinction betweenthe class of casesrelied on by the defendant,suchas
Browne v. Strode and McNutt v. Bland, 8Upra, and the case at bar,
is very clearly dra�~�n in Goal Co. v. Blatchford, 11 Wall. 172. It is
scarcelynecessaryfor the court to refer to the casesof Chappedelainev.
Dechenaux,4 Cranch.306, Childress v. Emory, 8 Wheat. 642;Osbornv.
Bank, 9 Wheat.738; Ricev. HOU8ton, 13 Wall. 66, 67. In all of these
casesit is clearly decidedthat"the jurisdiction depends,not on the rel-
ative situationof the partiesconcernedin interest,but on the relative
situationof the partiesnamedin therecord!' In Coal Co. v. Blatchford,
11 Wall. 172,the court says:

"If thelegal representativesarepersonallyqualified by their citizenshipto
bringsuitsiu thecourtsof theUnited States,the jurisdictionis not defeated
by thefact that thepartieswhomthey representmay bedisqualified."

The court is of opinion that the plaintiff, by virtue of his citizenship,
hasa right to resort to thejurisdiction of this court. This right is con-
ferred by theconstitutionandlaws of theUnited States. That he is not
deprivedof it by the Virginia statute,vestingin him, arid in him alone,
thelegal right to bring this action. The demurrerto the pleamustbe
sustained.

The defendantfiles a demurrerto the declaration,on the grounds-
First. That the real beneficiariesin this action arenotnamedin thedec-
lunttion. It wasdecidedin Railroad 00. v. Wightman'sAdm'r,29 Grat.
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431, that this is not necessary. Second. That theallegationin the dec-
larationthat the defendantdid not useits trains, provideservants,etc.,
so as to avoid extraordinaryrisk to its employes,is too general;thatthe
meansby which it failed to avoid extraordinaryrisk should be setout
in detail. In the samecountin which theallegationis madeit is stated
that by reasonof the carelessand negligentuseof its cars,engines.etc.,
and by.ft failure to employa sufficient numberof servants,etc., theex-
traordinaryrisk was not avoided by the defendant. The demurrerto
the declarationmustbe overruled.

GElS v. KIMBER.J

(Circuit Court, E. D. Pennsyl'IJania. May 21, 1888.)

1. PATENTS FOR INVENTIONS-CONSTRUCTIONOF CLAIM-BREWING-WORT-MAK-
ING STOCK.

Letters.patentNo. 249,332,grantedNovember8,1881,to FrancisJ. Geis"for
a new and improved mixture or grist for brewing purposes,"describing"a
mixture or grist for brewing malt liquors, composedof malt and cerealsor
grain, having the celluloseor integumentsand germ or heart removed;the
cerealsand grain constitutingfrom about25 to 50 percentum,by �w�e�i�g�h�~�, of
saidmixture,"-mustbe construedasandfor "a compositionof matter.""a
wort-makingstock," preparedby compoundinga dry mixture of grain �f�r�e�~
from hulls, etc.,andof malt, in tke proportionstated.

2. SAME-CONSTRUCTIONBY PATENT-OFFICE. .
Whereit is evident from the recordin the patent-officethata certain con-

structionof a patentwastherecontemplated.and that it would nototherwise
have been granted,no objectioncan be madeto the sameconstructionof it
by the courton thegroundthat suchconstructionis narrow, andwill render
the patentpracticallyuseless.

8. SAME-INFRINGEMENT.
The abovepatentis not infringed by the saleof a manufacturedmaterial

SUbstantiallythe sameasone of the ingredientsin the above composition,
with a recommendationto brewersto useit iu the mash-tubwith the other
ingredientsof the abovecomposition.

In Equity. Suit for infringementof patent.
George E. Buckleyand Edwin M. Hunt, for complainant.
The saleof an ingredient to personswho intend to useit in the combina-

tion claimedin the patent,andadwrtisedandsold for thatpurpose,is an in-
fringementonthepatent.Bowkerv. Dows,14O.G.-; Wallacev. Holmes,
9 Blatchf¥.65; Coolldgev. McCone,2 Sawy.571; Saxev. Hammond,!Holmes,
456; Terrell v.Spa1áth,8 O. G. 986; Renwickv.Pond,5 Fish. Pat.Cas.569;
Richard.sonv. Noyes,10 O. G. 507.

Rowland Cox andSamuelB. Huey, for defendant.
Thepatentis invalid, becausethe mixture or gristdescribedandclaimedis

a mereaggregationof known things. 'fhe grain remainsgrain,and themalt
remainsmalt; eachperforming its own distinctive act and function. It is
thesameasmixing beansoJ differentco]ors,or pebblesor stonesof different
appearance.This is madeplain by the fact that neithel'thecomplainantnor

IReportedby C. BerkeleyTaylor, Esq.,of thePhiladelphiabar.


