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length of wall or all combined, that set in motion the forces of destruc-
tion, the facts show that the alley wall was not strong enough, although
the Walnut-street wall was; and he has since projected and had placed
one that is sufficient, of larger dimensions. This was, at the most, a
defective judgment, for which, under the circumstances, no negligence
can be imputed to the architect, although there might have been a dif-
ference of opinion about it. Nor do I think it can be said to be the re-
sult of any unskillfulness. It is easy enough to say, after the fact of
destruction, that the wall was inadequate, and it is surely true that greater
strength would have been found in a larger wall, but every builder of a
wall may and should consult economy in building, and it is not unrea-
sonable to seek it within the bounds of ordinary prudence, as was done
here. So, treating the architect as a servant of the intestate, for whose
negligence, under the law of master and servant, he would be liable, and
there is no negligence in fact, except upon the theory that he is an ab-
solute guarantor of safety to his neighbors, which is not the law. And
as to the intestate himself, having employed a competent architect of re-
pute, he cannot be said to have proceeded negligently. All that could
have been required of him, if not an insurer of safety, was ordinary and
reasonable prudence in the selection of his architect or other agents.
Washb. Easem. 444, § 15, citing Charless v. Rankin, 22 Mo. 566, 574; Pan-
ton v. Holland, 17 Johns. 92, 100, 101. No other negligence being im-
puted to the intestate, it is not necessary to consider the subject of con-
tributory negligence in the alleged defective construction of the govern-
ment sidewalk.. Judgment for defendants,

SurrrieLd v. CEnrrAL Union TeLEPRONE Co.
(Cireuit Court, N. D. Ohio, E. D. April Term, 1888.)

1. TELEPHONE COMPANIES—POLES IN Hi¢EWAY—NEGLIGENT OBSTRUCTION.

Under 'the statutes of Ohio providing that a telephone company may occupy
for its poles a part of the public highway, but not so as to incommode the
public in its use, the company must exercise reasonable care in the location
of its poles, so as not to incommode public travel, but is not required to 8o lo-
cate them as to provide against all possible injuries that might happen under
extraordinary circumstances.

2. NEGLIGENCE—IMPUTED —HUSBAND AND WIFE.

Plaintiff was injured by the buggy in which she was riding, and which was
driven by her husband, running against a pole located in the highway by the
defendant telephone company. Held that, if the injury was occasioned solely
by the driver’s negligence, defendant was not liable, but if the driver’s negli-
gence only contributed to the injury his negligence could not be imputed to
plaintiff, so as to defeat her action, where defendant’s negligence directly
contributed to the injury.?

1As to when the contributory negligence of a driver will be imputed to a passenger,
see Railroad Co. v. Hogeland, (Md.) 7 Atl. Rep. 105, and note; Nisbet v. Town of Gar-
ner, (JTowa,) 30 N. W, Rep. 516, and note. ~
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At Law. ,

Action for damages for personal injuries. The plaintiff sues the de-
fendant for an injury occasioned by the defendant placing in a publie
road its poles to operate its telephone, thereby wrongfully and negligently
obstructing the highway. Shesays that she was going along the high-
way in a buggy drawn by one horse, driven by her husband, and the
horse, without any fault or negligence of her husband, ran upon and
against a pole so located in the highway by the defendant, and was
thereby injured and greatly damaged. The defendant denied the allega-
tions of the petition.

Boynton & Hale and E. G. Johnston, for plaintiff.

D, J. Nye and Henderson, Kline & Tolles, for defendant.

WELKER, J., (orally charging jury.) To maintain thisaction the plain-
tiff must establish substantially the negligence charged against the de-
fendant, and that such negligence produced the injury. It must also
be shown in the whole evidence that the plaintiff did not by her own
carelessness and negligence contribute to the injury; and if it appear that
the defendant was guilty of the negligence charged against it, yet, if the
plaintiff was herself guilty of such negligence as that the injury would
not have occurred without that carelessness and negligence on her part,
then the plaintiff is not entitled to recover.

The first question is as to the negligence of the defendant. That de-
pends upon the rights given to the defendant to use, jointly with the
public, a part of the highway. The statutes of Ohio provide that the
telephone company might occupy for its poles a part of the public high-
way, but must not do it so as to incommode the public in the use of the
highway. In the location of its poles in the highway the defendant was
required to exercise reasonable care, so as not to incommode persons
having a right to use the road. for all purposes of travel. This use
means the ordinary and reasonable use of the highway for all purposes
for which highways are usually used by the public. It wasnot required
to so locate its post or pole as to provide against all possible injuries
that might be incurred or happen under extraordinary circumstances.
Then ascertain the location of the pole, and find whether it did so incon-
venience the publie, and make such location careless and negligent. The
plaintiff had a right to the use of the highway for purposes of travel
without being incommoded by the pole of the defendant, located in the
public highway. She was required to use ordinary care and diligence,
in passing along the road, to avoid collision with the pole located therein.
Ordinary care means such care as a person of ordinary prudence would
or should exercise to avoid injury. - What is ordinary care depends upon
the circumstances surrounding the parties at the time, and upon the sit-
uation and location and the place of injury, whether the obstruction com-
plained of was within the observation of the parties at the time, and the
character of the vehicle and the team being driven. In determining the
care of the plaintiff, you will consider all the circumstances of her being in
the buggy,and what she could or ought to have done at the time to prevent
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the injury. The horse and wagon being driven by the husband of the
plaintiff.at the time of the injury, it is claimed by the defendant that
his carelessness in driving, if guilty of any such, is to be imputed to
the plaintiff, and, if it contributed to her injury, she cannot recover.
On that point I direct you that, if you find the injury was occasioned
solely by the carelessness of the driver, her husband, the defendant can-
not be held liable for the injury thus produced. If her husband’s neg-

.. Jigence only contributed tothe injury, his negligence cannot be attributed
to the plaintiff, and must not be regarded as her negligence, so as to de-
feat her action, where the negligence of the defendant directly contributed
to the injury. If you find that the defendant was not guilty of careless-
ness or negligence as charged, your verdict should be for the defendant,
or if the injury was produced wholly by fault of the driver, or if plain-
tiff contributed to the injury. -If you find it was guilty of negligence in
the location of the pole in the road, and such negligence produced the
injury without the fault of the plaintiff, then you will find for the plain-
tiff, and assess such damages as will compensate her for the injury.

Verdict for'plaintiff. Motion for new trial overruled.
JAéxébn, J .y sitting with the District Judge to hear the motion, con-
curred, ‘

SorexsoN 9. NorTHERN Pac. R. Co.
(Uireuit Court, D. Minnesote, September 10, 1888.)

1. TriAY—INSTRUCTION—EXPRESSION OF OPINION ON EVIDENCE.

A trial judge may express an opinion in a charge upon a question of fact,
providing the jury are clearly informed that such opinion is not binding upon
them, and that they are to decide according to their own judgment.

2, 8AMB—OBJECTION TO EVIDENCE—SUBSEQUENT IMMATERIALITY—EXPERT TES-
TIMONY.

It 18 no ground for the exclusion of medical expert testimony given at the
close of plaintifi’s evidence that defendant’s witnesses developed other facts,
and the medical witness was not recalled for further examination.

8. DEATH BY WRONGFUL ACT—CAUSE 0F DEATH—EVIDENCE—SUFFICIENCY.

In an action by a personal representative against a railroad company for
causing decedent’s death by negligence, it appeared that directly after the in-
jury complained of decedent began to fail, and so continued, with but a slight
change for the better, until about one year thereafter, when he died. Some
two or three years previous to the injury decedent was hurt by the fall of a
derrick and had some ribs broken, but he fully recovered, and was a hearty
man until the railroad accident. Theexpert testimony differed as to the caunse
of the death. Held, that the evidence sustained the finding that the injury
complained of was the cause. ' R ‘

At Law. Motion for new trial, '
. Action:by Hanna Sorenson, administratrix of the estate of Christopher
Borenson, deceased, against the Northern Pacific Railroad Company, for



