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shall return the same to the person from whom he took it.” This is the
extent of the officer’s power in the premises. However convenient it may
be to receive a deposit of money in lieu of a bond, it is not a proceeding.
authorized by the statute, or contemplated by law, and the sureties upon
the official bond of the officer cannot be held for any dereliction of duty
in connection with such deposit. We are not without authority upon
this point, In the case of State v. Long, 8 Ired. 415, where a sheriff, in-
stead of taking bail, received money on deposit from a defendant, who
afterwards wished to surrender himself, and demanded a return of the
money, it was held that the deposit of money with the sheriff under such
circumstances was not an official act, and that his sureties were not lia-
ble for such funds. So in Schloss v. White, 16 Cal. 66, the sheriff agreed
to sell property taken upon a writ of attachment, and keep the proceeds
instead of the property to await the result of an action of replevin against
him, and it was held that his sureties were not liable. So in Cressey v. .
Gierman, 7 Minn. 398, (Gil. 816,) a justice received money from a de-
fendant, instead of a recognizance, to secure defendant’s appearance be-
fore him for examination on a criminal charge. This money he refused
to return, and suit was brought upon his bond; but the court held that
his sureties were not liable, upon the ground that his receipt of the money,
instead of a recognizance, was an extraofficial act. ' A number of cases to
the same purport are contained in Brandt, Sur. §§ 481,483, 484. Anor-
der will be entered sustaining the demurrer.

Unrrep STATES v, ALLEN ¢ al.
(Cireuit Court, E. D. Missouri, B, D. September 6, 1888.)

1, INDIANS—INDIAN AGENT—ACCOUNTING—EVIDENCE—TRANSCRIPT OF TREASURY
- DEPARTMENT. .
An Indian agent of the United States, a part of whose duties is to receive
and disbarse public moneys, is_a “person accountable for public money,”
within the meaning of Rev. St, U 8, § 886, providing that when suit is brought
in case of delinquency of a revenue officer, or other “person accountable for
gublic money,” & transcript from the books and proceedings of the treasuriy’
epartment shall be admitted as evidence, and the court trying the cause shall
beauthorized to grant judgment accordingly; and under this section the treas-
ury transeript is sufficient to establish an indebtedness of such agent to the

' government,

2, BraTUTES—ENACTMENT—VETO—EVIDENCE OF DaTE oF REcrirr BY HoUsE.
. An act of congress discharging certain sureties became a law, unless the
president’s veto was sent to the house by the 24th of February, 1837. Held,
that a memorandum in the minute-book of the journal clerk of the house, to
the effect that a message in writing was received from' the president on the
24th, and laid on the speaker’s table, together with testimony by such clerk

_that such memorandum could refer to no other message than the one in ques-.
“tion, and that it undoubtedly did refer to such one, and that, under house rule
24, » message received in the afternoon of the 24th would, according to the
usual practice, be lsid before the house by the speaker on the succeeding
morning, is sufficient proof that the message was received on the 24th, al-
though the journal of the house shows that it was not lajd before the house
till the following day. - . S T :
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At Law.
Thomas P. Bashaw, U 8. Dist. Atty., for plamtlff
C. H. Krum, for defendants.

TrAYER,J. The objection noted at the trial to the introduction of the
treasury transcript is now overruled. The action is on the official bond
of Mr, John How as Indian agent, and charges certain delinquencies. It
was a part of his duty as Indian agent to receive and disburse public
- moneys. He was therefore a “person accountable for public money,”
within the meaning of section 886, Rev. St. U. S. Such being the case,
“g transeript of the books and proceedings of the treasury department,”
duly certified, is admissible in evidence, and is sufficient, in thé absence
- of countervailing proof, to authorize the court to grant judgment. Section
886, supra. I accordingly hold, as in the case of U. 8. v. Smith, 35 Fed.
Rep. 490, that the treasury transcript is sufficient to establish an indebt-
- edness on the part of Mr. How to the government for moneys claimed
. to have been received by him, and not properly disbursed or accounted

for. The balance charged against him on the books of the treasury de-
. partment, as shown by the transcript, is prima facie the amount due to
- the government. In the present case the transcript shows a balance
against the agent, on account of money transactions, exceeding the pen-
alty of the bond, omitting any consideration of the alleged indebtedness
of Mr. How to the government on account of public property (other than
- money) gaid to have been received and not properly accounted for. As
- no attempt was made at the trial to show that Mr. How was lawfully en-
- titled to other credits than have been allowed by the accounting officers
of the treasury, the defense to the action rests wholly upon the plea that
- the sureties on his bond have been discharged by an act of congress orig-
- inating in the house of representatives, and passed by that body on De-
cember15, 1886. The act in question in terms released the sureties.from
. all liability. It was transmitted to the senate, and passed by that body
. on Febrnary 7, 1887, Subsequently, on February 12, 1887, it waslaid
before the: presxdent of the United States for his approval, and was Tre-
turned to the house of representatives disapproved, either on February
24 or 25,1887. If returned on February 24, 1887, the act failed to be-
come a law, but if not returned until February 25, 1887, the executive
veto came too late to defeat the 1eg1slat1ve will. Vide section 7, art. 1,
Const. U. 8.
The sole question, therefore, is Whether the bxll was returned to the house
of representatives, with the presxdent’s objections thereto, on February 24
"ot February-25, 1887. This'is purely a question of fact, and is to be de-
termined by a i« resort to any source of information whlch in its nature is
«capable of conveying to the judicial mind a clear and satisfactory answer.”
Gardner v. Collector, 8 Wall. 499. The journal of the house of represent-
atives, under date of February 25, 1887, contains an entry showmg that
‘the president’s message contammg his: ob_]ecuons to the bill in question
" 'was on that day “laid ‘before'the house by the speaker.” There is no
other entry, however, in the house journal tending to show the date of
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the return of the bill, but from this entry alone it is argued that Febru-
ary 25,1887, should be accepted as the true date of its return. On the
other hand, a minute-book kept by the journal clerk of the house of rep-
resentatives, under date of February 24, 1887, contains the following
memorandum: “A message in writing was received from the president
of the United States, which was laid on the speaker’s table.” Concern-
ing this entry, the journal clerk testifies that such memorandums are
usually made by him in his minute-book on receipt of messages from
the president, for the purpose of identification in case of several messages
being received on the same day; and that a careful search of the journal
"of the house, as well as the clerk’s minutes, shows that no message was
received from the president on that day to which the memorandum could
‘relate, unless it was the message in relation to the relief of the sureties
of Mr. How, which was laid before the house by the speaker on the fol-
lowing morning, February 25, 1887, and is referred to by the journal
entry of that'day. The journal clerk further testifies that the message
to which the entry in his minute-book under date of February 24, 1887,
- relates, was undoubtedly the message containing the president’s objec-
tions to the bill for the relief of the sureties of John How; that it was
- received during the session of the house, between 4 and 5 p. M., on Feb-
ruary 24, 1887, and, according to his recollection, was operied for iden-
tification, and laid on the speaker’s table; and that, in conformity with
the usual practice of the house,under clause 2 of rule 24 of the house of
representatives, a message received at the hour named would be laid be-
fore the house by the speaker on the following morning, after the reading
and approval of the house journal. As the entry contained in the house
journal of February 25, 1887, to the effect that the speaker on that day
laid the president’s message before the house, does not state when the
message was received, and. is in no respect inconsistent with the explana-
tion furnished by the journal clerk, the evidence before the court shows
almost to the point of demonstration that the bill in question was returned
intime to prevent its becoming law; that is, on February 24, 1887. Iso
- find, and ‘accordipgly direct judgment to be entered for the penalty of
the bond. ' ‘

Unitep StaTEs 9. TRAINOR.
(District Court, D. Oregon. August 4, 1888.)
_ ErECTIONS AXD VoTERS — ATTEMPTING UNLAWFUL Voriné—Rxev. Br. U. 8. §

511.

Section 5511 of the Revised Statutes, for the prevention and punishment of
. corruption and misconduct at a congressional election, does not include an
“attempt” to do or commit any of the acts therein specified and prohibited,
except that of voting in the name of another person, and the act of aiding,
counseling, procuring, or advising any person, voter, or officer, to do or omit
to do any act, the commission or omission of which is thereby made a crime,
and therefore an indictment will not lie thereon against one for attempting to

“vote at such election a second time. :

(SyZabus by the Court.)



