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(District Oourt, D.OregQn. August 4, 1888.)

AND VOTERS-ATTEMPTING UNLAWFUL VOTING-REV. ST. U. S. ¤

the returnof the bill, but from this entry aloneit is arguedthat Febru-
ary 25,1887,shouldbe acceptedas the true dateof its return. On the
otherhand,a minute-bookkept by thejournal clerk of the houseof rep-
resentatives,under date of February 24, 1887, contains the following
memorandum:"A messagein writing was receivedfrom the president
of the United States,which was laid on the speaker'stable." Concern-
ing this entry, the journal clerk testifies that such memorandumsare
usuallymadeby him in his minute-bookon receipt of messagesfrom
the president,for the purposeof identificationin caseof severalmessages
beingreceivedon the sameday; and that a careful searchof the journal

.of the house,aswell as the clerk'sminutes,showsthat no messagewas
receivedfrom thepresidenton thatday io which thememorandumcould
relate, unlessit wasthe messagein relation to the relief of the sureties
of Mr. How, which waslaid beforethe houseby the speakeron the fol-
lowing morning, February25, 1887,and is referred to by the jom:nal
entry of thatáday. The journal clerk further testifies that the message
to which the entryin his minute-bookunderdateof February24, 1887,

. relates,was undoubtedlythe messagecontainingthe president'sobjec-
tions to the bill for the relief of the suretiesof JohnHow; that it was
receivedduring the sessionof the house,between4' and 5 P. �M�.�~ on Feb-
ruary 24, 1887,and, accordingto his recollectIon,was openedfor iden-
tification, and laid on the speaker'stable; and that, in confonnity with
the usualpracticeof thehollse,1underclause2 of rule 24 of the houseof
representatives,a messagereceivedat the hournamedwould be laid be-
fore the houseby the speaker011 thefollowing morning,afterthereading
andapprovalof the housejournal. As the entrycontainedin thehouse
journal of February25, 1887, to the effect that the speakeron thatday
laid the president'smessagebefore the house,doesnot statewhen the
messagewasreceived,and is in no respectinconsistentwith the explana-
tion furnishedby thejournal clerk, the-evidencebeforethe.courtshows
almostto the pointof demonstrationthatthebill in questionwasreturned
intime to preventits. becominglaw; that is, on February24,1887. I so

. find, and accordinglydirect judgmentto be enteredfor the penaltyof
the bond.

UNITED STATES '11. TRAINOR.

ELECTIONS
5511.
. Section5511 of the RevisedStattites.for the preventionandpunishmentof
corruption and misconductat a congressionalelection,doesnot include an
"attempt".to do or commit anyo(the actstherein specified and prohibited,
exceptthatof voting in the nameof anotherperson,and the act of aiding,
counseling,procuring,or adVisingany person,voter.' or officer, to do oromn
to do any actá,the commissionor omissionof which is therebymadea crime,
and thereforeanindictment will not lie thereonagainstonefor attemptingto
ávoteat suchelectiona secondtime. . .

(Svllabu8'by theOourt.)
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Indictmentfor Attempting to Vote a SecondTillie.
Lewi8 L. McArthur, for plaintiff.
RobertG. Morrow, for defendant.

DEADY, J. The indictmentin this casechargesthat the defendant,
on June4, 1888, at an election then being held in the stateof Oregon
for a representativein the congressof the United States,did knowingly
"attemptand offer to votea secondtime" for such representative,at poll-
ing placenumbered1, in SouthPortlandprecinct,in the stateaforesaid;
he havingaIr,eadyvotedoncefor suchrepresentatlveatsaidpolling place,
on saidday.

Thedefendantdemursto theindictment,forthat thefactsstatedtherein
do notCQllstitutea crime.

The indictment is found under section5511 of the RevisedStatutes.
The sectionis a very long one, over-crowdedwith particulars. It is

a crude,bungling pieceof composition,and,consideringthe importance
of the subject,shamefullyobscureand uncertain. Although intended
to punishand preventbribery and corruptionat congressionalelections,
it doesnot makethe receptionof a bribe a crime, and only includesthe
caseof a briber by the obscureindirection of making it a crime to pre-

,vent"by force, threat, intimidation, bribery, reward,or offer �t�h�e�r�~�o�f�,�"
any qualified voter "from freely exercisingthe right ofsuffrage."

The sectioncontainsnine clauses,separatedby the conjunction"or"
and a semi-colon,specifyinga greatnumberof actsand omissionsrelat-
ing to electionsfor representativesin congress,which are therebymade
criminal and punishableby fine and imprisollment.

The first four relateto unlawful voting by anyperson;asvoting or at-
temptingt(l vote in the nameof anotherperson,voting more than once,
or at a placewherethe party is not entitled to vote, or without havinga
lawful right to vote, or doingany unlawful act to securean opportunity
to vote. But nothingis said concerningan attemptto do any of these
actsexcept the fi,rst. The next four clausesrelateto the preventingof
any person"from freely exercisingtherIght of suffrageby force, threats,"
etc., or compelling, or inducing by any such meansany officer of elec-
tion to act unlaWfully, or interfering in anymannerwith him in the dis-
chargeof his duty.

The eighth andninth clausesreadas follows:
..Or knowingly receivesthe vote of any personnot entitled to vote, or re-

fusesto receivethe vote of any personentitled to vote; or aIds.counsels,pro-
cures,or �.�l�i�d�v�i�s�e�~ any suchvuter, person,or officer to doany act herebymade
a crime,.oromit to do anyduty theomissionof which is herebymadea crime,
or attemptto do so," shall bepunished,etc.

The "person"or "officer" who is the subjectof thesetwo sentencesor
clauses,is not expressed;but from the natureof the actsprohibitedin
the first of them-thereceivingor refusinga vote illegally-it mustbe
an officer at a congressionalelection,and in the caseof the secondone
it may be "any person"who gives the "aid, counsel,"etc., therein pro-
hibited. And the"such voter,person,or officer," mentionedin the lat-
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ter clause,and who may be the objectof such"aid, counsel,"etc., mnst
be the "qualified voter," the "any person"or "officer of suchelection,"
mentionedin the precedingpartof the section.

On this a.nalysisof the statute,the eighthandninth clauses,whenex-
pressedin full, shouldread: Any officer at a congressionalelectionwho
"knowinglyreceivesthevoteof anypersonnotentitledto vote;" or know-
ingly "refusesto receivethe vote of anypersonentitled to vote," or "any
person"who "aids,counsels,procures,or advisesanysuchvoter,person,
or officer to do anyact herebymadeacrime,or omit to do anydutythe
omissionof which is herebymadea crime,or attemptto do BO," shallbe
pumshed,etc.

The use of this form of the verb "attempt,"in this connection,is a
blunder It shouldhavebeenin the form of the third personsingular,
-attempts,-orit mighthavebeenin the futuretense,-shallattempt,
-soasto read: Any personwho aids, counsels,etc., or "attempts"to
aid, counsel;etc.,or "shall" attemptto aid, counsel,etc. However,the
phrase"attemptto do so," or attemptsto do so, cannotbe construedto
applyto anyactsotherthanthosementionedin the clausein which it is
contained;and thoseare"aids, counsels,procures, oradvisesany such
voter, person,or officer" to do or omit to do an act, the commissionor
omissionof which is by the statutemadea crime. Disregardingthe
grammaticalerror in the use of the word "attempt"in legaleffect, the
clausereads:'''Any personwho aids,counsels,procures,or advises,or
attempts(or shall attempt)to RId, counsel,advise,or procureany such
voter, person,orofficer," etc., shall be punished,'etc. The act of at-
temptingto vote illegally, exceptin the caseof attemptingto vote in the
nameof anotherperson,appearsto havebeenoverlookedin the prepara-
,bonof the statute,andno provisionis madethereinfor its punishment.

Therefore,the act with which the defendantis chargedin the indict-
ment---anattemptto vote illegally,becausehe had alreadyvotedonce
at saidelection-isnot a legal crime,andthe demurreris' well taken.

This is to be'regretted. The defendanthas incurred the moralguilt
of attemptingto pollutetheballot-box,the sacreddepositoryof the pub-
lic will, with an illegal tote,anddeserveslegal punishmenttherefor.
"But the remedyfor the omissionis with congress;and not thecourts.
If the defendant,in his attemptto vote, did any unlawful act to ac-

complishhis purpose,he maybe proceededagainstfor a violation of the
fourth clauseof thesection,which providesthat if anyperson"doesany
unlawful act to securean opportunityto vote for himselfor any other

'person,"he shall be punished,etc. Thus, if the defendantwassworn,
ori his offer to votea secondtime, and thereuponstatedthathe,,hadnot
votedat thatelection,he would beguilty of an unlawful act-peljury-
"to securean opportunityto vote for himself," andcould be prosecuted
therefor. '

Thedemurreris sustained.
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PATENTS FOR INVENTIONS-ANTICIPATION-SMELTING ORES.
Keyes& Arents'patent;relatingto the art of smelting metallic ores,con-

sisting of a tubeinsertedat thebaseof the furnace,throughwhich the pure
metal, being heaviest.runs out, and is conductedinto a pasin, leaving the
matteandslagbehind,is not anticipatedby the device describedin volume
5, p. 135. of Karsten'swork on Smeltingand Mines, by meansof which the
pure metal at the bottom of the furnace is permittedto emptyitself into 0.
"fore-hearth."or little projectionfrom thebottomof thefurnaceout into the
openair: asit is not pretendedthatby hisdevicethematteis separatedatthis
fore-hearthfrom the puremetal.

In Equity¥ Bill for infringementof patent. On final hearing.
R. E.Foot, for complainants.
a. E. Gust and.Thomas Macon, for defendant.
BeforeMILLER, Justice.

MILLER, Justice. Two questionsaremadein the caseby thedefend-
ants in opposition to the claim of the plaintiffs, and the first is that
they deny that they have infringed the patentof the plaintiffs. The
patentitself has relation to the art of smelting metallic ores,and is a
very clearstatementof a modeof withdrawingthepuremetalafterit has
beenseparatedby heat and the usual appliancesof smelting furnaces
from theothermatterfound in the oresin their nativecondItion. And
the modeby which this is done,asexplainedby the patentees,is a �s�i�m�~
pIe reliance upon some of the principles of 11atural physical science.
They say, and that is undoubtedlytrue, that the metal-anymetal
which is soughtto be extractedfrom theseores-isheavier than the
other particles of are, than the other matter found in the ore. The
art of smelting,itself, consistsin the processesby which, through the
use of heatand other substancescalled "fluxes," this mixture of the
are with calcareousmatter,with someother metals, is separated,and
the pure metal is in this mannerdIsintegratedfrom, and in someshape
brought to a separationfrom, the other more uselessand less valua-
ble partsof the ore. I It is not necessaryto inquire whether the are of
leador of gold or silver or copperis merely a mechanicalmixture,-
as it mostly is,-or is in somecasesa chemicalmixture; the greatre-
sult to besoughtfor in smelting is to separatethem. Lead is perhaps
the easiestof all the ores to separatefrom the surroundingmaterials
found connectedwith it. The mechanicalprinciple to which I allude
is that, theseores being mixed in a large furnace or cylinder without
othermaterialswhich offer attraction to someof its elements,they are
separated; It is by meansof the heatsecuredthrougha blast-furnace.
It is all melted,all dissolved,all turnedinto onefluid masswithin the
furnace,and precipitatedfrom the upperpartof the furnace,wherethey
aremixedtogether,into the baseof the furnace. In this processof sep-
arationandprecipitation,or falling down, ihe metalbeingthe heaviestt


