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I show you here,would further show that, after he haslet this slagrun
out overandabove,-insomeway a little difficult tounderstand,-after
he haslet it run out, or asmuch of it as theychooseto let run out, then
the puremetal is broughtout of the walls of the furnaceinto what is
really a partof the furnace,-afront partexcavatedlike ahearthin front
of a chimney. But when it is done as I have read to youI he says
thematteris there,-COVE>rs it. And theymakea meritof it, someof the
defendantsdOj andthis mattecovering preventsit from oxidizing, and
it is a goodthing. Very wellj if it is a goodthing let them useit; let
them have their matte preventingthe metal from oxidation. That is
not whatplaintiffs professto do. They professto getthe metn!separate
from matte,slag, andeverythingelseby the processI have naml:d. I
do not think the descriptionfound in Karsten is in anticipationor de-
scribesthe invention' of theseparties. I think their patentis a good
patent,andthat it is infringed by the defendants;that theyareentitled
to an injunction,anda referencefor accounting. The plaintiff's counsel
will preparea decree.

S'l'EGNER et 01. 11. BLAKE et 01.

(Oircuit (Jourt, D. Vermont. August 6, 1888.)

.t. PATENTS FOB INVENTIONS- PATENTABILITY - NOVELTY - BUNG FASTJI:NEB8
AND COVERS. ,

LetterspatentNo. 215.178.grantedMay 6,1879,to Steyner,for a devicefor
�p�r�o�t�e�c�t�i�n�~�b�e�e�r stampsandfasteningbungsandcoversby �p�l�a�c�i�n�~ nails into
theholesat theendsof the metallic sheetformerly used,and turninga strip
of themiddle of eachendof such sheetoverthe headsof the nails, soasto
keepthemin place.andenablethemall to beappliedat once,insteadofsep-
arately,as formerly, describea patentableinvention,and are'not void for
wantof novelty.

a SA!otE-!N1I'BINGEMENT.
Making andsellingcoverfasteners,underletterspatentNo. 244,282.KI'aDted

July 12, 1881, to Moore, like those made underpatentNo. 215,178in all re-
spects,exceptthat thewholeof eachendof the metallicsheet.insteadof the
narrowercentralstrip. is turned'over the headsof the nails. �i�~ an infringe-
ment. thoughusedonly in fasteningthe covers of butterand sugartubs, as
theformer patentcoverseveryuseto which the fastenercan be put. .

3. DEPOSITIONS-WAIVEB OF OBJECTIOli.
An objectionto a depositionthat thecertificatedoesnot statethecauseof

the taking.iswaivedwhennot madebeforetrial or final bearing,therebeing
no suggestionthat causedid not in fact exist.

4. SAlliE-DE BENE ESSE-EQUITY.
Rev. St.U. S. �~ 863, providing that "the testimonyof any witnessmay be

taken in any civIl causedependingin a district or circuit CO;Irt l:1y deposi-
tion d6 ben6 6886," appliesto equity aswell ascommon-lawcauses.

IS. SAllIE-TAKING IN REBUTTAL.
Testimonywhich wasregularlyin orderin rebuttalmaybe takenby depo-

sition in thatstageof the case. '
8. Eq,UITY-EVIDENCE-OPINION'-QUALIFICATION OF ExPERT.

In equitythefact thatawitnesstestifying asan expertis not properlyqual-
ified goesto the weight, andnot to the �a�d�m�i�s�s�i�b�i�1�i�t�y�~ of his testimony.

In Equity. Suit for infringementofpatent.
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Geo. J. Murray and S. o. Shttrtleff, for orators.
Kittredge Haskins,for defendants.

WHEELER, J..This suit is broughtupon letterspatentNo. 215,178,
datedMay 6, 1879,and grantedto the oratorStegner,for an improve-
ment in beer-stampprotector and bung retainer. The defensesare,
want of patentabilityandnovelty, andnon-infringement.

Someof the orators' testimony is from witnessesresiding out of the
district, and morethan 100 miles from the placeof trial, and hasbeen
takenby depositiondebeneesse,underthe statutes. Objectionwasmade
aUhe time of the taking that it was being done"without authorityof
court," and"beforean officer without authority underthe equity rules
or order of court." The objectionwas overruled,and the depositions
were taken. The witnesseswerecross-examinedby counselfor defend-
antsin the courseof the taking. A motion to suppressthe depositions
for this cause,and becausethey have not been.properly certified, was
filed, and broughtonat the hearingin chief. Thestatuteprovidesthat
"the testimonyof any witnessmaybe taken in any civil causedepend-
ing in a district or circuit court by depositionde beneesse." Rev. St.
U. S. ¤ 863. It is said in argumentthat this applies to common-law
causes,and not to equity andadmiraltycauses,which are provided,for
by section862. That sectionprescribesthat the modeof proof in such
causesshall beaccordingto rulesof the supremecourt,exceptas therein
speciallyprovided. The provision for depositionsde benee8seis special,
and,asit appliesto anycivil cause,would extendto equitycases,which
areessentiallycivil cases. Theyaretakenin admiraltycases,which are
coupledwith equity casesin the statute. The Samuel,1 Wheat.9; The
Argo, 2 Wheat.287; The Experiment,4 Wheat. 84; Nelson v. Woodruff,
1 Black, 156; Rutherfordv. Geddes,4 Wall. 220. The objectionto the
taking appearsto havebeenproperlyoverruled. Bischoffscheimv. Balt-
zer, 10 Fed. Rep. 1; Arnold v. Ohesebrough,35 Fed. Rep. 16. The de-
fect in the certificaterelied upon is the want of a statementof the cause
of the taking. No suggestionis made that the causedid not, or does
not, in fact exist. It might be obviatedby a newcertificate. Suchan
objection to a mere informality in a depositionought to be takenand
disposedof before trial or final hearing,or it should be consideredas
waived. Doane v. Glenn, 21 Wall. S3. This testimony was taken in
rebuttal, and the point is made that it was not properly takenat that
stageof the case. But it appearsto meetthe evidencein supportofthe
defensessetup, and to have beenregularly in orderafter that evidence
wasin. Onewitnesstestifiedasan expert,who is saidnot to be shown
to be properlyqualified. But that goesratherto the weight to begiven
to his testimony than to its admissibility, in. equity cases,where all
questions,aswell of fact as of law, are for the court. The motion to
suppressmust, accordingto theseviews, bl.> overruled. Insurance00. v.
Smith, 124U. S. 405, 8 Sup. Ct. Rep. 534.

Beer-stampprotectorsand bung retainers,and also cover fasteners,
weremadeof plain stripsof sheet-metal,with holeSat eachend, to nail
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them through. Their usemadethe holding of them in place,and the
placingand driVing of the nails separately,necessary. Stegnerput the
nails into the holesand turneda strip of themiddleof eachendoverthe
headsof tqe nails beforeusing,to keepthem in placeuntil used. They
could be madecheaplyby machinery,and could be convenientlyand
rapidly applied. The patentcoversthis improvement. They immedi-
ately supersededthe othersin use. This improvementis said in argu-
ment to have been so obvious that any skilled workman in the trade
could haveaccomplishedit, and to fall shortof anythingpatentableasan
invention. Now it hasbeendone,and the mannerof doing it hasbeen
seen,it seemsto be very easyandsimple; but before it had beendone
it had to be thought out and contrivert. That it becameso useful is
good evidencethat it was wanted; and that the old kind was usedso
long,'andby so manyworkmen,without seeingthe advantagesof this
and adoptingthem, is strong evidence that somethingmore than the
skill of an ordinary workmanwasnecessaryto bring this out. Smithv.
Vulcanite00., 93 U. S. 486; Hoe v. Cottrell, 17 Blatchf. 546,1 Fed.Rep.
597. A considerationof all thistendsto the conclusionthat morethan
mechanicalskill, amountingto an exerciseof creativeand inventivefac-
ulties, wasinvolved, and that thedefenseof want of patentabilityis not
sustained.

The defendantsmakeandsell coverfastenerslike thesein all respects,
except that the whole of eachendis turnedover the heads.of the nails
to keepthemin place, insteadof thenarrowercentralstrip. Theyoper-
ate undera patentto one Moore, assignorto oneof them, No. 244,282,
datedJuly 12,1881,for a fastener with the nails through the ends
turnedunderthe bodyof the strip. If this differencebetweenthis fast.,
enerand Stegner'swaspatentable,clearlythe differencebetweenhis and
those precedingit was. When the whole end of the strip of metal is
turned back over the body, the samepart coversthe headsof the nails
andholds them in placethat would if only a narrowercentralstripwide
enoughto coverthem is turnedoveruponthem. Whatis notnecessary
to coverthem hasno part in holding them in place,and thereis no dif.
ferencein the mechanicaloperationof thepartswhetherthe remaining
parts of the ends are turned over with the middle partswhen they are
turnedover the headsof the nails, or are left to lie flat. The nails aro
held in placein each,readyfor use,by substantiallythe samemeans,in
substantially thesameway. Therefore,if the device of the defendants
precededStegner'sinvention, his patentwas void for want of novelty.
Stegner'sinventionappearsto havebeenmadein1877. Mooretestifies
that he madesuch fastenersas thoseof the defendants,and furnished
them to othersto use,in 1862. In this he is corroboratedto someex-
tent by the testimonyof one or two persons,to whom he says he fur-
nishedthem, but noneareproduced.and they did not go into liny gen-
eral use. He did make and sell them. in 1879, in the sameYicinity,
and they went immediatelyinto extensiveuse. He appliedfor a patent
for that fastenerin that form March 24, 1881. On February22d pre-
-cedinghe madean affidavit accompanyinghill petition, statingthat the
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samehadnotto his knowledgebeenin public useor on salein theUnited
Statesfor morethantwo yearsprior to the application. His testimony
is otherwisecontradictedto someextent,and someof the witnessesap-
pearto confoundthe old style of metal fastenerswith these. What he
did'thenat the utmostappearsto havebeen but an abandonedexperi-
ment. Reasonabledoubtsarise,and the evidencefalls far shortof re-
moving them, as is necessaryunder the law as establishedin order to .
defeata patent. Sim, Pat.Law, 62,63; Batesv. Coe,98 U. 8. 31. The
defenseof want of noveltythereforefails.

Thesepatentedarticles are manufactureswhich aremade,sold, and
boughtfor use as such. The comparisonalready madeof those made
andsold by the defendantswith thoseof the patent,showsthattheyare
substantiallyalike. Stegnerinventedthemfor useto protectthestamps
upon,and retain the bungsof, beerkegs,. The defendantssell themfor
usein fasteningthecoversof butterand sugartubs. The ownersof the
patentarenot limited, however,to anyparticularusehadin view when
the inventionwasmade,andthe patentgranted. The patentgrantedto
themthe right to the exclusiveuseof the patentedinventionwithoutre-
striction. This coverseveryuse to which it can be put. 8im. Pat.
Law, 32. No patentcould properlybe grantedfor applyingthe inven-
tion to the new UE'e. Railroad Co. v. Engine Co., 110 U. 8.,490,4 Sup.
et. Rep. 220. For the samereasonthe prior patentwould coverthat
use. From theseconsiderationsthe oratorsappearto be entitled to a
decree.

Let a decreehe enteredthat the motion to suppressthe depositions
be overruled;that thepatentis valid; that the defendantsinfringe; and
for an injunctionandanaccount,with costs.

UNITED NICKEL Co. fJ. CENTRAL PAC. R. Co.

(Circuit Oourt, N. D. Oalifornia. 1888.)

L PATENTS FOR INVENTIONS-INFRINGEMENTS-NICKEL-PLATING.
Claims1 and4 of letterspatentNo. 98,157,grantedAugust8, 1869.to Isaac

Adams,Jr.,for an"improvementin theelectro-depositionof nickel," describ-
ing the processand product of nickel-plating by meansof a solutionof the
doublesulphateof nickel and ammonia"orof the doublechlorideof nickel
andammonium,preparedandusedin suchmannerasto befree from presence
of potash,etc., or any acid or alkaline reaction, is infringed by the use of
any solutionchemicallyequivalentthereto,in the manufactureof the prod-
uct described.

2. SAME-AcTION FOR INFRINGEMENT-DEFENSES.
It is no defenseto an action for infringementof letterspatentfor an fm-

provement in theelectro-depositionof nickel.coveringa processby meansof
certainsolutions,andthe product,thatthedefendanthasbecomepossessedof
the solutionhe is usingby.purchaseor otherwise,withoutobtaininga license
so to usethe same.

I. SAME-MEASURE OF.DAMAGES-LICENSE FEE.
As evidenceof thedamagesustainedby an infringementof a patentedpro-

ceu, the prices'fixedby plaintiff andvoluntarily paid for licensesto .usethe


