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Mr. Thomas was, is very often compelled for himself to have interviews
with his own witnesses, and to ascertain what they will testify to in the
matter; and in the same way he must seek, either from his client or
somebody else, to know what will be the case against him.

Now, in this double capacity, Mr. Thomas was seeking for light, and
pursuing, as he supposed, the best interests of his client, as he swears;
and I think did believe consistently with the proper course for a lawyer
exercising both the function of an attorney and counselor. I think he
was mistaken in the propriety of some of the efforts he made to discharge
that duty. I should be sorry to have them prevail as the common mod >s
of practice in this country. But, having read all the testimony in this
case, and read the deposition and sworn answer of Mr. Thomas, I cannot
feel that he was morally guilty of such intentional misconduct as justifies
his expulsion from the bar, The motion to that effect is accordingly
overruled, and also with regard to Mr. Downing,

Unitep STATES ex rel. ConND et al. v. BARrY ¢ al.
(Cireuit Court, W. D. Mickigan. October 15, 1888.)

Baxrs AXD BANEING—SHAREHOLDERS — RIGHT TO VOTE — UNPAID LIABILITIES.

The past due and unpaid liability of a shareholder, which, under Rev. St. §

5144, disqualifies him from voting at an election of directors of a national
bank, is limited to his liability for unpaid subscriptions to stock.

Information in the Nature of a Quo Warranto. .
This was an information in the nature of a quo warranto to oust the re-
.spondents from the directorship of the Farmers’ National Bank of Con-
stantine, - The facts, most of which were admitted, were substantially as
follows: Atan election of directors, held January 10, 1888, the relators
received 249%, and the respondents 250% votes. The respondents, with
two others who were elected unanimously, proceeded at once to organ-
ize, by the election of Charles H. Barry as president. The validity of
the election of the directors Barry, Markham, and Thorne was attacked
upon the ground that Charles H. Barry, president of the bank, and
owner of 93 shares, was liable to the bank upon commercial paper which
was due and unpaid at the time of the election, and therefore that his
vote was cast in violation of Rev. St. § 5144, which declares that “no
shareholder, whose liability is past due and unpaid, shall be allowed to
vote.” The facts were that he had become liable as surety upon two notes
of $857.40 and $94, which had matured a few days before the election,
and remajned unpaid until about January.14th. At the time of the
election he had forgotten the existence of these notes, which he had signed
g8 joint maker, though he was really only a surety, and for the purpose
of obtaining:the custom of the principals for his bank.
C, F. Uhl and Dallas Boudeman, for relators.
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M. L. Howell and John B. Shipman, for respondents.

Brown, J., (after stating the facts as above.) This is a very sirnple case.
It turns practically upon the construction to be given to the last clause
of section 5144, which provides that “no shareholder, whose liability is
past due and unpald shall be allowed to vote” at any election of direct-
ors of a national bank. If, by the word “liability,” in this case is meant
the liability of the shareholder of every name and nature, or even his
liability upon commercial paper, it is difficult to avoid the conclusion
that Barry was disqualified to vote. If, upon the other hand, the word
is limited by the context to his liability for unpaid subscriptions to or
assessments upon stock, then it is clear that he was not disqualified, and
that the respondents were duly elected directors. I have no doubt what-

- ever that the latter is the proper construction.
The section in question is found in the first chapter of the national
banking law, entitled “Organization and Powers.” The prior sections
provide for the formation of national banking associations by any num-
ber of natural persons, not less than five, for the requisites of the or-
ganization certificate, for the acknowledgment and recording of the same
with the comptroller of the currency; deﬁnes the corporate powers of
‘ba.nks, the limitations under which they may bold real estate, the reg-
uisite amount of capital, which shall be divided into shares of $100
each; declares that at least 50 per cent. of the capital stock shall be
pa1d in before the bank shall commence business, and the remainder shall
be paid in monthly installments of at least 10 per cent. each, - It further
provides that whenever a-shareholder fails to pay an installment upon
his stock, the directors.may sell the stock of such:shareholder at auc-
tion, and the excess, if any, over the amount then due, shall be paid to
the delinquent shareholder. - After providing both for an increase and
reduction of the capital stock, the statute further declares (section 5144)
that “in all elections of d1rectors, and in deciding all questions at meet-
ings of shareholders, each shareholder shall be entitled to one vote on
each share of stock held by.-him. Shareholders may vote by proxies
duly authorized in writing, but no officer, clerk, teller, or book-keeper
of such association shall act as proxy, and no shareholder, whose liabil-
ity is past due and unpaid; shall be allowed to vote.” The succeeding
sections provide for the election, qualifications, and oath of directors and
of the president, limit the individual liability of shareholders, and make
other provisions with reference to the organization of associations from
. state banks, = Other chapters relate to the obtaining and issuing of cir-
culating notes, the regulation of the banking business, and the subject of
dissolution and receiverships. Found in the connection in which itis, itis
evident that section 5144 was intended as a piece of leglslatlve machinery
- for the organization of national banks. The clause in question, declar-
ing the circumstances under which a shareholder should be disqualified
from:voting, is in the nature of a penalty, and should be limited in its
_construction to the object sought to be accomplished by the general pro-
visions of the chapter. By the act in question congress proposed to
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establish a system of responsible banks throughout the country, which
should be under the authority and control of the federal government, and
subject to-the supervision of federal officers. It had been a common
complaint against the banking laws of the several states, that subscrip-
tions to stock were often little more than nominal, and that the capital
was too frequently repregented by promissory notes, which, upon the in-
solvency of the banks, proved to be wholly worthless., To obtain the
confidence of the public, it was important that the capital stock should
be paid in cash, and to secure such payment it was provided that the
stock of delinquent shareholders should be subject to sale for non-pay-
“ment of assessments, and also that such shareholders should be debarred
-from voting at any election of directors. This was a perfectly reasonable
requirement, but it would not be reasonable that every liability of the
shareholder should be adjusted before the election. A large amount of
-the business of every bank is done by the shareholders themselves, who
" are sometimes numbered by the hundred, and it would naturally be a
- matter of frequent occurrence that there would be unpaid liabilities of
‘some of these at the time of the election. Against them the bank would
“ have the ordinary legal remedies it has against its other debtors, but it
is difficult to see why it should be entitled to any extraordinary reme-
dies; especially when, as in this case, the liability is only that of a surety,
“and the failure to pay merely accidental. Such a construction would
- not only subject the shareholder to a penalty for the non-payment of his
- own debts, but would disentitle him to vote by reason of the non-pay-
“ment of the debts of others, in which he has no personal interest beyond
the obligation to pay them in case such other persons fail to do so.. I
~think the statute should be limited to the liability of the shareholder for
the non-payment of his subscription as such shareholder. ‘
~Judgment will therefore be entered for the respondents, with costs
“against the relators. I am authorized to state that the circuit judge con-
curs in this opinion.

" McKEeEB ». SIMPSON,
(Circuit Court, N. D. Texas. May 81, 1888.)

‘1. EXECUTORS AND ADMINISTRATORS — SALES UNDER ORDER Or COoURT—LAND
CERTIFICATES—TITLE.

Certain land certificates of an insolvent decedent were sold at auction in
accordance with an order of the probate court, and, the successful bidder hav-
ing been reported to the court as the purchaser, an order was issued confirm-
ing the sale and directing the conveyance to be made in accordance with said
account of sales, The administrator, however, under circumstances amount-
ing to the express direction of the purchaser at the auction, conveyed the land
‘to.the law partner of the latter, by an instrument reciting the order of the
court, and ‘also that the purchaser at the auction was really bidding for his

- partner. Held that, although nnder the law at the time, the confirmation by
- the ¢ourt of the auction sale vested title in the successful bidder without fur-



