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contractsin referenceto theserights and in referenceto salesof certifi-
cates(with certain exceptions)in writing; and, while it was doubtless
competentfor the probatecourt in Bexarcounty to havevestedthe title
to certificateNo. 864 in William Irvin, as the purchaserby the express
terms of the order of confirmationof the sale to him, and while such
mayhavebeenthe legal forceof saidorderwithout suchterms,and not-
withstandingthedirection to the administratorto convey,as theadmin-
istrator, in obedienceto the termsof the order,and in obedience-asall
the partiesthendoubtlessbelieved-lItotherequisitionsof the law," did
conveythecertificatesby writing in the form of a deed to land, and as
this certificateNo. 864 wasthusconveyedto HenryBeaumont,asabove
shown,with the full knowledge,as I must believe from the proof, of
William Irvin, andundercircumstancesequivitlentto his expressdirec-
tion, I do not seehow I canescapeholding that this wasa transferand
delivery of said certificate by Irvin to Beaumont,and that thereforeno
right in saidcertificateremainedin Irvin which the plaintiff could take
as the survivorathisdeath. Thejudgmentof thecourt, therefore,must
be for the defendant.

FOTHERINGHAM v. ADAMS EXPRESS Co.

(Oircuit Oourt, E. JJ. Missouri, E. JJ. September24, 1888.)

1. FALSE IMPRISONMENT-WHAT CONSTITUTES.
For abouttwo weeks plaintiff was constantlyguardedby defendant'sde-

tectiveswithoutanywarrant,andall hismovementswereundertheircontrol,
he beingrepeateqlyurgedto confesshisguilt, and examinedin regardto the
robberyin suchamannerasto clearly showthat he was regardedasa crim-
inal. and that, if necessary.force would be used to detain him. Held, that
thesefactswarranteda finding that plaintiff wasunjustifiablydeprivedof his
liberty. .

2. SAME-DAMAGES-PUNITIVE-ExCESSIVE.
In suchacaseit is within the discretionof the jury to awardpunitivedam-

ages.regardlessof the existenceof actual malice,but a verdict for $20,000is
�e�x�c�e�s�s�i�v�,�e�.�~

At Law. On motion for new trial. 34 Fed. Rep. 646¥.
Action byD. S. Fotheringhamagainstthe Ad'amsExpressCompany¥.

VerdictJorplaintiff.,
C. P. &J. D. Johnson,ThomasB. Harvey,and H. M.Bryan, for plain-

tiff.
Martin, LaughlinÇKern, for defendant.

. THAYER, J. With referenceto the motion for a new trial which has
beenfiled in this caseand duly considered,it will suffice to say, that I
entertainno doubtthat thejury were warrantedin finding that plaintiff

lAs to theallowanceof exemplary�d�a�m�a�g�e�~ in actionsfor false imprisonment,and
áwhatareexcessivedamagesin suchactions,seeáClarke v.ImprovementCo.,85 Fed.
B,ep,478, aull note. .
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wasunlawfully restrainedof his liberty from about the 27th or 28th of
Octoberuntil the 10thof Novemberfollowing; that is to say, for a pe-
riod of abouttwo weeks. Thetestimonyin the caseclearlyshowedthat
during thatperiodhewasconstantlyguardedby detectivesemployedby
defendantfor thatpurpose;that he wasat no time free to come and go
ashe pleased;that his movementswereat all times subjectto the con-
trol and directionof thosewho had him in charge; that he was urged
by them on several�o�c�c�a�~�d�o�n�s to confesshis guilt, and make known his
confederates;and that he was subjectedto repeatedexaminationsand
cross-examinatIOnstouchingthe robbery,of suchcharacterasclearly to
imply that he wasregardedasa criminal, and that force would be used
to detainhim if heattemptedto asserthis liberty. Thejury in all prob-
ability found (as they were warrantedin doing) that during the time
plaintiff remainedin companywith the detectives,he was in fact de-
prived of all real freedomof action, and that whateverconsenthe gave
to suchrestraintwasan enforcedconsent,and dId not justify the deten-
tion witHout a warrant. It is manifestthat the court ought not to dis-
turb the finding on that issue.

The mostimportantquestionthat ariseson the motion is whetherthe
damagesassessedare so excessivethat the verdict oughtto be setaside
on that ground. It is apparentthat the damagesallowed are much
greaterthanthe actualdamagesplaintiff can besaid to have sustained,
solely �i�~ consequenceof the false imprisonment. The verdict therefore
cannotbejustified on the assumptionthat it was intendedto be merely
compensatory. Without doubt the jury intendedto inflict exemplary
or punitivedamages. Theamountof the verdict can be explainedon
DO otherhypothesis. A questionhas beenraisedas to the right of the
jury to awardsuchdamagesin the absenceof malice. It is urged that
in the matter of depriving the plaintIff of his liberty without warrant,
the defendantactedwithout malice,and that the jury havesubstantially
sofound by finding in defendant'sfavoron thecountsfor maliciouspros-
ecution. With referenceto this contentionit is only necessaryto say
that the right of the jury to assesspunitivedamagesin this classof cases
doesnot necessarilydependupon the existenceof malice, using that
term in its ordinarysense. Punitivedamagesmay be awardedwhena
wr!>ngful actisdonewillfully, in a wantonor oppressivemanner,or even
whenit is donerecklessly,-thatis to say,in,opendisregardof one'scivil
obligationsand of the rights of others. The caseson the subjectshow
that in the matterof assessingdamagesfor a false imprisonment,or for
an assaultor trespass,it is the duty of thejury to considernot only all
thecircumstancesof aggravationattending thewrongful act,but in some
measure,at least,the natureof the right that hasbeeninvaded,andthe
effect upon soolal order of permitting a wrong-doerto escapewithout
substantialpunishment,in caseof a flagrant violation of the law and
the rights of others. Huckle v. Money, 2 Wils. 205; Beardrrwrev. Car-
rington, ld. 244; Merestv. Harvey,5 Taunt.442; Conradv. Insurance00.,
6 Pet.268; Day v. Woodworth,13 How. 363; Voltz v. Blackmar,64N. Y.
440; Drohn v. B1'ewer,77 Ill. 280; Shermanv. Dutch, 1Q Ill. 283; Mc-
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.Bride v. McLaughlin, 5 Watts;,.315jTurn]Yike 00. v. Boone,45 Mel. 344;
McWilliamsv.Bragg,3Wis..42,t;Greenv.Craig,47Mo. 90. Ihaverw
doubt thatit was:within the.dise.retionof thejury in the presentcaSeto
assesssubstantialdamages:aSSpunishmentof the wrong-doer,andto
deterothersfrom committinglike offenses. The p;1aintiffwastakeninto
custody,originally, without awarrant,and was detainedwithout even
the color of legal processfor suchanunreasonableperiod that thewrong
cannotbeexcusedI underour,systemof government,by thepleathatsuch
arbitrarymeasureswerenecessaryto discoverthe,perpetratorsof a great
crime. Moreover,thejuryprQbablyfound (astheymaywell havedone)
that the evidencedisclosedsomecircumstancesof oppressionon the part
of defendant'sagentsin the transaction,and a dispositionon their part
to overridetime-honoredlaws intendedto protectpersonsfrom arbitrary
arrestsand imprisonment,as well as a recklessdisregardof plaintIff's
rights as a citizen. All of theseconsiderationsevidently had weight
with thejury, and inducedthem to awardexemplarydamages.

While I am of the opinion.that it wastheright of the jury, ifnottheir
duty, to awardsuchdamages,yet I havenot beenableto concludethat
theamountactuallyassessedwasreasonable. Thedamagesallowedap-
pear to me to be excessive,notwithstandingthe fact that defendant's
wealth properlyformed oneelementin assessingthesame. The verdict
is certainly very much larger than the V'erdicts that have usually been
returnedin this classof cases. Uaslargea verdictasthe onenow un-
der considerationhas ever beenallowed to standin an actionfor false
imprisonment,the casehasnot beencalledto my attention,andproba-
bly no suchcasecanbe found. I am fully persuadedthat in so far as
.the damagesareconcerned,theverdictwould notcommenditself at first
blush,or on carefulconsideration,to thejudgmentof dispassionatemen
Jully conversantwith all the circumstancesof the case,and for that rea-
son I am of the opinion that it ought not to stand for the full amount
assessedby thejury. But asthecaseconsumed15daysin thetrial, and
wasprobablyconductedat greatexpenseto the litigants, and as no ex-
ceptions,otherthanas to the amountof the damages,canfairly betaken
to theverdict,a secondtrial ought to be avoided,if possible. I shallac-
cordinglyadoptthe practiceof permittingthe plaintiff to remitaportion
of the damages,if he so elects. Precedentsexist for suchpractice,even
where punitive damagesareinvolved. Burkettv. Lanata,15 La. Aim.
337 If plaintiff electsto remitat least40 percent.of the verdict, that
is to say,the sumof $8,000,within the next five daYf:l, the motion for a
new trial on the first count will be overruled,but otherwiseit will be
sustained.

The motion for a new trial addressedto the secondand third counts
of the petition,on which averdictwasreturnedin defendant'sfavor, will
in any eventbeoverruled.
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lODGMENT-RENDITION AND ENTRY-STAY PENDING NEW TRIAL.
011 a motion to staythe entry of a judgmentpendingan application for a

newtrial, adecisionwasrenderedthaton plaintiff's filing securityfor costshe
shouldhavesix weeksto makeandservehis bill of exceptionsorcase,all pro-
ceedingsfor theentryof judgmentexceptthe taxationof coststo bestayed;
but the orderenteredprovided"that the defendantsbe stayedfrom entering
judgmentfor the spaceof. six weeks," andaresettlellleutof theorderto make

.the staycoterminouswith the making and serviceof the bill of exceptions
or caSewasrefused. Held, that the staywhich wasoperativeon the defend-
antwasnot that mentionedin the decision,but that prescribedby the order,
and thata subsequentorderextendingplaintiff's time to make and file his
case,"in accordancewith the decisionherein,andwithout prejudice to the
stayof proceedingsthereinordeted," did not operateasanextensionof the
stay. .

At Law. On motion to setasidea judgment.
Lg:wrence&r Waehner,for plaintiff.
Ftank E. BlachweU,for defendants.

LACOMBE, J. This is an actionon the law sideof the court. It was
referredby consent,andtherefereehasfound againstthe plaintiff onhis
claim, and in favor of the defendantsupona counter-claimset up by
them. Theopinionand reportof the refereewerefiled July 12, 1888.á
Plaintiff wishing to movefor a new trial upona case,and wishing time
within which to preparea bill of exceptionsto be usedassuchcase,ob-
tainedon July 20, 1888,an orderto showcausewhy all proceedingsof
the defendantsto enterjudgmentor enforce the report should not be
stayeduntil the hearinganddeterminationof a motion by the plaintiff
tovacateandsetasidethe report,andfor anewtrial in theaction. This
orderto showcausewas madereturnableAugust3, 1888,and all pro-
ceedingsof the defendantsto enterjudgmentor toenforcethereportwere
stayeduntil the entryof the order to be madeon thedeterminationof
the motion for such stay of proceedings. On August 3d the orderto
showcausecameon for argument,anda decisionwasrenderedthat de-
fendantsmight proceedto tax their costs,and that uponplaintiff's filing
securityfor thesame,leaveshouldbe given him to movefor a newtrial,
underthe ruleof February5, 1877; andthat his time to makeandserve
the bill of exceptionsor caseshouldbe extendedsix weeksfrom August
3d. The decisionfurther provided for a stay of all proceedingsof the
defendantsto enterjudgmentsubsequentto taxationof costs. Theorder
uponthis decisionwasprepared,and its entry procuredby the defend-
ants. It providedthatwhen the costsshouldhavebeentaxed,"thede-
fendantsbe and they herebyarestayedfrom enteringjudgmentfor the
spaceof six weeks." The orderbearsdateAugust 3, 1888. Plaintiff
thereuponm0vedto resettlethe orderin severalparticulars;amongoth-

.ersasking that the elauseproviding for the stayshould be modified so
asto becoterminouswith the making and servingof the exceptionsor


