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lODGMENT-RENDITION AND ENTRY-STAY PENDING NEW TRIAL.
011 a motion to stay the entry of a judgment pending an application for a

new trial, a decision was rendered that on plaintiff's filing security for costs he
should have six weeks to make and serve his bill of exceptions or case, all pro-
ceedings for the entry of judgment except the taxation of costs to be stayed;
but the order entered provided "that the defendants be stayed from entering
judgment for the space of. six weeks, " and a resettlellleut of the order to make
.the stay coterminous with the making and service of the bill of exceptions
or caSe was refused. Held, that the stay which was operative on the defend-
ant was not that mentioned in the decision, but that prescribed by the order,
and that a subsequent order extending plaintiff's time to make and file his
case, "in accordance with the decision herein, and without prejudice to the
stay of proceedings therein ordeted, " did not operate as an extension of the
stay. .

At Law. On motion to set aside a judgment.
Lg:wrence &r Waehner, for plaintiff.
Ftank E. BlachweU, for defendants.

LACOMBE, J. This is an action on the law side of the court. It was
referred by consent, and the referee has found against the plaintiff on his
claim, and in favor of the defendants upon a counter-claim set up by
them. The opinion and report of the referee were filed July 12, 1888.·
Plaintiff wishing to move for a new trial upon a case, and wishing time
within which to prepare a bill of exceptions to be used as such case, ob-
tained on July 20, 1888, an order to show cause why all proceedings of
the defendants to enter judgment or enforce the report should not be
stayed until the hearing and determination of a motion by the plaintiff
to vacate and set aside the report, and for a new trial in the action. This
order to show cause was made returnable August 3, 1888, and all pro-
ceedings of the defendants to enter judgment or to enforce the report were
stayed until the entry of the order to be made on the determination of
the motion for such stay of proceedings. On August 3d the order to
show cause came on for argument, and a decision was rendered that de-
fendants might proceed to tax their costs, and that upon plaintiff's filing
security for the same, leave should be given him to move for a new trial,
under the rule of February 5, 1877; and that his time to make and serve
the bill of exceptions or case should be extended six weeks from August
3d. The decision further provided for a stay of all proceedings of the
defendants to enter judgment subsequent to taxation of costs. The order
upon this decision was prepared, and its entry procured by the defend-
ants. It provided that when the costs should have been taxed, "the de-
fendants be and they hereby are stayed from entering judgment for the
space of six weeks." The order bears date August 3, 1888. Plaintiff
thereupon m0ved to resettle the order in several particulars; among oth-
.ers asking that the elause providing for the stay should be modified so
as to be coterminous with the making and serving of the exceptions or
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case. Motion to resettle was denied on the express ground that plaintiff
would have abundan,t opportunity to move for an extension of the stay,
,as well as for an extension of his time before the six weeks expired. On
September 12, 1888, plaintiff, desiring furthertimfl to nlake and file case
,and exceptions, obtained an order ex parte extending his 1iine two weeks
from September 15, 1888, "in accordance with the decision herein of
August4th, (sic,) 1888, and without prejudice to the stay of proceedings
<>rdered therein." This order was duly served on defendants' attorney.
Subsequently, and on September 1888, after the expiration of six
weeks from August 3d, judgment was entered.
The plaintiff now moves set aside such judgment as having been

,entered in contempt of court at a time when such entry was stayed. The
papers above recited do not sustain his contention. The "stays" which
were operative upon the defendants were not those promised in the de-
dsion, but those prescribed by the orders. It is no doubt true that, had
the order of August 3d provided for a stay cotermindus with the time
,accorded for making and serving the case, it would'have been signed a3
being sufficiently within the relief intended to be afforded by the decis-
ion. It did not boweverso provide, and when the plaintiff's subsequent

to have it modified in order to secure the elastic stay to which he
.considered himself entitled was unsuccessful, he was plainly notified that
he must obtain an extension of the stay in order to make it operative.
The use of the words" without prejudice to the stay of proceedings or-
dered," (in the order of August 3d,). which were inserted in the order of
September 12th, before the expiration of the six-weeks stay, is plainly not
sufficient to extend such, stay. The case is a very hard one for the plain-
tiff, but no ground is suggested upon which the judgment which the de-
fendants regularly entered can be set aside.
The plaintiff may take an order extending his time to make and serve

:a bill of exceptions or case until October 13th, which is the last day of
the present term. Hunnicutt v. Peyton, 102 U. S. 333; Muller v. Ehler8,
'91 U. S. 249. If plaintiff intends to move for a further extension and
beyond the term, he must give notice of such motion; and if he prepares
his case and exceptions within the time granted, and desires to apply for
:an order directing that it be filed nunc pro tunc as before the entry of
judgment, he must give notice of such motion.
The motion to vacate the judgment is denied.
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1. OFFICER OF UNITED STATES-lNDICTMENT-=-DESCRIPTION.
OF },IONEY.
An indictment against a public officer for €Ombezzlement of public funds need

not state what kind of money was embezzled, whether coin, and, if so, whether
gold or silver, or bills, or of what denominations, and how many of each.

I. SAME-ALLEGATION OF OFfICIAL CHARACTER. .
An allegation in the indictment that defendant, "then and· there being an

officer of the United States, having the safe·keeping and disbursement of pub·
lic moneys, * * * did then and there knowingly, willfully, and feloniously
convert and embezzle a portion of said public moneys intrusted to him,"
states defendant's official character directly, and not by way of recital merely.

8. SAME.
A count in the indictment, which omits to state what office defendant held,

is demurrable.
4. SAME-POSSESSION OF FUNDS.

An allegation that the money was on deposit with the assistant treasurer
does not negative defendant's possession and control iusuch sense as to ren-
der its appropriation an embezzlement, as. under the law, of which the court
will take notice, he was an officer of the United States, and not a mere servant
or agent of the assistant treasurer, and it was his duty to take charge of and
handle the money. .

Demurrer to Indictmeut for Emhezzlement.
John T. Oarf!Jj, U. S. Atty., for the United States.
8. G. Hilborn and W C. Belcher, for defendant.
Before SAW\,ER, Circuit Judge, and SABIN, District Judge.

SAWYER, J. Demurrer to indictment of the cashier of the United
States assistant treasurer at San Francisco, for embezzling $10,000 of the
money of the United States, in his custody as cashier. It is insisted
that each count is defective in not stating what kind of money, whether
coin, and, if so, whether gold or silver, or bills, and of
tions, and how many of el1;ch, etc.
It may be conceded fur the purposes of this case, that at common law,

it would be necessary to state these particulars in case of an embezzlement
by the clerk, servant, agent, or employe of private parties. But in the
case of an embezzlement of public funus by a public officer, where the
funds are constantly ('hanging, and the public has no direct personal
possession or oversight, and where it would ordinarily be impracticable, if
not absolutely impossible, to identify and pursue the particular coins or
bills embezzled, it is held in numerous decisions that such particularity
is unnecessary. People v. McKinney, 10 Mich. 89; State v. Smith, 13 Kan.
294-296; State v. Carrick, 16 Nev. 123-125; Statev. Walton, 62 Me. 108-
111; State v. Flint, 62 Mo. 396-399; Brown v. State, 18 Ohio St. 506j
State v. Munch, 22 Minn. 67; State v. Boody, 53 N. H. 613; 2 Bish. Crim.
Proc. § 319. We think the indictment good in this particular.
2. It is insisted that the several counts are bad, because the offieial

character·.ofthe officer is not alleged directly, btitoIily by recital. The.
v.36F.no.4-17


