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Tae DIRECTOR.
Barrouk ¢ al. v. THE DIRECTOR. v
(Oireuit Court, D. Oregon. October 9, 1888.)

1. Sgrrrme——CmmRstTY—BnEAcn OF W ARRANTY—ACTIONS — JOINDER OF
AUSES. i ; :
In case of a breach of warranty of seaworthiness in a charter-party, an.ac-
tion for the recovery of the goods shipped and for damages for the breach of
warranty may be joined.

: 9. SAME—BREACH OF WARRANTY—RECOVERY OF PossrssioN oF Cargo.

The libelants chartered a ship to carry a cargo of wheat from Portland to
Europe, and, when she was loaded, she commenced, from inherent weakness,
to leak, so that her cargo had to be dischargéd. Held that, the vessel not be-
ing seaworthy at the date of the charter and the delivery of the cargo, there
was & failure on the part of the ship-owner to perform the condition precedent
to the contract, and the shipper was absolved therefrom, and was entitled to
recover possession of his wheat, and such damages as he may have sustained
by reason of such failure.

In Admiralty. On appeal from district court. 34 Fed. Rep. 57.

This case was heard on an appeal from the district court. The suit
was brought to recover damages for the breach of a warranty of seaworthi-
ness of the bark Director, and to recover the possession of 18,868 bags
of wheat theretofore delivered to the same for transportation to Liver-
‘pool under said warranty. An exception to the libel for misjoinder of
causes of action was overruled by the district court, (11 Sawy. 493, 26
Fed. Rep. 708,) and on the final hearing the court found that the bark
was unseaworthy, and that the libelants might maintain the suit to re-
cover possession of the wheat, and to recover damages for the non-per-
formance of the contract of affreightment, which were a lien on the vessel.

C. E..8. Wood, for libelants.

Frederick R. Strong, for claimants.,

Before Sawyzer, Circuit Judge.

SAWYER, J., (orally.) Three points are made by counsel for the claim-
ants and appellants against the findings and decree of the lower court:
(1) That the possession of the wheat and damages for the breach of war-
ranty of seaworthiness cannot be recovered in one suit; (2) that the libel-
ants, having sold the cargo of wheat to arrive in Liverpool, cannot main-

‘ tain a -suit to recover possession of the same, notwithstanding the repu-
diation of the sale and the return to the libelants of the bill of lading by
the purchaser; and (3) the vessel was seaworthy at the date of the charter-
party, or was made so before the expiration of the lay-days.

" The'first two of these points involve questions of law. Upon both rea-

" son and authority, I think the libelants are entitled to join the cause
of suit for possession of the wheat with that for damages in one libel.
They are also entitled, as against the claimants, to maintain the suit for

* the possession of the wheat. The sale in Liverpool has been repudiated

" by the purchaser, and the bills'of lading returned to the libelants. The
fact that the libelants may also intend to hold the purchaser liable in
damages for such repudiation;if‘the law will permit, does not affect their
right to the possession of the wheat, as against the claimants, '
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On the question of seaworthiness, I have read the testimony carefully,
and am satisfied that at the date of the charter-party the Director, con-
trary to the implied, as well as the express, warranty therein, was alto-
gether unseaworthy; and the subsequent repairs did not make her sea-
worthy for such a voyage and cargo. The mere fact that she only brought
$3,000 at the marshal’s sale, after near $5,000 of repairs had been made
upon her, is itself satlsfactory evidence of her inherent weakness, and
that nothing short of rebuilding her would make her seaworthy.

In conclusion I adopt the ﬁndmgs of the distriet judge, both of fact
and law, and for the reasons given in his oplmon to which I can add

- nothing.
There must be a decree for the hbelants accordlngly.

Tae C. P. Raymonn.!
BROW‘N_E et al. v. THE C. P. RAYMOND.

(Circuit Court, S. D. New York. Decembef 9, 1887.)

1, ADMIRALTY—PRACTICE — APPEAL FROM‘ DisrricT T0 CikcuiT COURT—INTER-
EST ON DECREE.
Where. both parties appeal from the decision of the district court appor-
" tioning damages in a collision case, the circuit court, on affirming the decree
- of the district court, will not allow interest ther;eon.

-2, BAME—APPEAL—COSTS8~~APPORTIONMENT.
.-+ Where the libelants and one of two claimants appeal from the decree of the
district_court apportioning damages in a collision case, and the same is af-
. firmed by the circuit court, the costs of the other claimant (appellee) will be
.. apportioned between the appellants, each appellant bearing his own costs.

In Admiralty. Libel for damages. On appeal from district court.
26 Fed. Rep. 281. '

The libel in this cause was filed by the owner of the bark Margaret
Mitchell for damages alleged to have been sustained by her and her
- cargo, while in tow of the tug C. P. Raymond, through a collision with
a float in tow of the steam-tug. George L. Garlick. The district court
found that the collision occurred through the fault of the Raymond and
the bark, and dismissed the libel as to the Garlick, and decreed a divi-
sion of the damages and costs between the tug and bark, from which
-decrée both appealed.

‘WaLLACE, J ‘Upon the authority of The Rebeccn Clyde, 12 Blatchf.
403, 1nterest after the date of the decree of the district court cannot be
,allowed the libelants. The costs of the claimant of the Garlick upon

the appeal to this court are to be taxed against both appellants, and ap-
vportloned between the libelants and the claimants of the Raymond.
The decree should provide for four days’ notice to sureties on appeal, in
accordance with rule 136 of the circuit court, and 144 of the district
_court. Each appellant must bear his own costs of the appeal. The
North Star, 106 U. 8. 29, 1 Sup. Ct. Rep. 41.

IAfirming 26 Fed. Rep. 281,



