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. Mnnmm'rm Trusr & Dzerosit Co. ¢ al. v. RuopE Isranp Hospik-
‘ ~ TAL Tnusr Co. et al.

(Owcm'l Court, D. Rlzode Island. September 29, 1888.)

1. Witis—RevocaTioN—BIRTH oF CHILD.

, Under Pub. 8t. R. 1. c. 182, § 12, which provides that a child born after the
executlon of his parent’s will, “without having any provision made for him
in such will, ” ghall inherit as if the parent had died intestate, a will made by
& married man, having no children, in which he gives hig'sister & certain leg-
acy in case of ‘his death leaving no children born of his wife, and a smaller
legacyin case of his death leaving children born of said wife or their descend-
ants, and in either event bequeaths all the residue of his estate to his wife,

. does not make such provision for after-born children as will bar them from
inberiting.

2. EQuiTY—PLEADING—DEMURRER.
A demurrer to a bill for want of equity will not lie when the complainant
is entitled to part of the relief prayed for. v

In Equity. On demurrer to bill of the Mercantile Trust & Deposit
Company and others agalnst the Rhode Island Hospital Trust Company
and others.

Miner & Roclker, for comp]amants

Arnold Greene and Jas, Tillinghast, for defendants,

Covur, J. This case was heard upon the demurrer of the Rhode Island
Hospital Trust Company. - The principal ground of demurrer i want
of equity in the bill. The bill is brought by the trustee and cestuis que
trustent under the will of Carlotta I. Whipple, deceased, to obtain from
the Rhode Island Hospital Trust Company «certain personal property al-
leged to bea part of the trust property under said will. It appears from
the bill of complaint that Jeremiah Whipple, husband of Carlotta, made
a 'will, having at the time ‘no children, and that afterwards a daughter,
Sarah, was born, and that he died leaving his wife and his daughter:sur-
viving. His wife proved his will, and was appointed executrix thereof,
Afterwards she died, leaving a will which provided that all her residu-
ary estate, real and personal should go to her daughter, Sarah, and in
case of the death of her daughter without children, the estate was dev1sed
to a trustee in trust for the children of hersister, Ellen L. Norris. Sarah
died intestate, and without issue. The Mercantile Trust & Deposit Com-
pany has been appointed trustee under the will, and suit is now brought
for the property claimed to be covered by the trust

‘The property in dispute belonged originally to Jeremiah Whipple.
The defendant the Rhode Island Hospital Trust Company has possession
of the fund, claiming to hold it either as administrator of Carlotta, or
guardian of Sarah, or in both capacities. The real dispute is between
the complainants, who claim that the fund passéd.under the will of Jere-
miah Whipple to his wife Carlotta, and by her will to themselves as
devisees, and the administrator and next of kin of Sarah, who claim that
the birth of 8arah, after the execution of her father’s W111 entitled her,
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under the law of Rhode Island, to take the same share in her father’s es-
tate as she would have been entitled .to had he died intestate, namely,
two-thirds of the personalty and.all the realty, subject to her mother’s
right of dower. Pub St. R. 1. c. 182, § 12. The statute reads as fol-
lows:

“Whenever any chlld shall be born after the executlon of hxs father’s will
or mother’s will, without having any provision made for him in such will, he
shall have a right'and interest in the estate of his father or mother, in like
manner as if the father or mother had died intestate, and the same shall be
assigned to him accordingly.”

The second, third, and fourth paragraphs of the will of Jeremiah
Whipple are as follows:

-“(2) In case I die leaving no children born of my wife, Carlotta Isabel, nor
any descendants of such children living at the time of my death, I give and
bequeath to my sister, Sarah Smith Whipple, the sum of ten thousand dollars.
(8) In case, however, of my having children born of my said wite, or their
descendants living at the time of my death, then, instead of the bequest con-
tained in the next preceding clause, I give to my said sister the sum of one
thousand dollars. (4) I give, bequealh, and devise to my wife, Carlotta Isa-
bel Whipple, all the rest and residue of my property and estate, both real and
personal and mixed, of which I may be seized and possessed at the time of my
death, to have and to hold the same to her and to her heirs.”

Under the terms of this will no provision is made for the child or chil-
dren of the testator. The statute says explicitly, and without qualifica-
tion or limitation, that a child born after the execution of the will, with-
out having any provision made for him in the will, shall have a certain
interest in the estate of the parent.. Unless a construction is to be put
upon this will wholly at variance with its clear and unambiguous lan-
guage, or.unless a strained and unwarranted construction is to be given
the words “provision made for him in such will,” it cannot be said
that Sarah Whipple was provided for in this instrument. All the prop-
erty, with the exception of a legacy to his sister, ig devised absolutely to
the testator’s wife. If the child receives anything, it must be from the
bounty of the mother, and not by reason of anything contained in the
will. If a will were to be drawn to which it was designed that the stat-
ute should apply, in case a child was born after its execution, it would
be difficult to conceive of a much better form to follow than the will be-
fore us. Clauses 2 and 3, where the testator refers to the fact of his.leav«
ing children, have, it seems to me, no bearing upon the question before
us, whatever bearing they may have under the statutes of some other
states. By no possible construction do paragraphs 2 and 3 make any
provision for any child, while paragraph 4 gives the whole residue of the
property to the mother The statute of Pennsylvania on this subject is
quite similar to Rhode Island. Walker v. Hall, 34 Pa. St. 483, was the
case of a will giving all the testator’s property to the wife, in which the
following language was used: “Having the utmost confidence in her in-
tegrity, and believing that should a child be born to us she will do the
utmost to rear it to the honor and glory of its parents,”—and the court
held that this was clearly no provision for the child. See, also, Hollings-
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worth’s Appeal, 51 ‘Pa. St. 518; Willard’s Estate, 68 Pa. St. 327. The
statute has been twice construed by the supreme court of Rhode Island,
and we agree with complainants’ counsel that this court should follow
the decision of the highest court of the state, and, as a general rule, the
latest decision on the subject. In Chace v. Chace, 6 R. I. 407, the will
contained no reference to any children, and the court observes:

“Upon the whole, we are of opinion that by the terms of the sixth section
the legislature intended to and did prescribe a rule of law that, if an after-born
child is not provided for at all in the will, he shall be let into hia share of the
inheritance, and that without regard to the will or intent of the parent; and
that, therefore, no evidence of such intent is admissible to defeat the child.”

It is contended by complainants that the later case of Potter v Brown,
11 R. I. 232, is somewhat in conflict with Chace v. Chace. But T fail
to discover any conflict in the two decisions. On the contrary, it would
seem from the facts in the case that this last decision of the supreme
court imore strongly sustains the position of the defendants in. this
case than the earlier one. In Potter v Brown, the testator, by his will,
gave a bequest of $2,000 in trust, the income to be used for his daughter
until 20, or until married, but in case of her death under 20 or unmar-
ried, the sum so held in trust, together withh the accumulations thereon,
was bequeathed in equal shares to her brothers and sisters then living.
More than a year after the execution was made a son was born, for whom
no provision was made in the will, except the above-described contin-
gency. The court held that the provision was not such as was contem-
plated by the statute, and that the son was entitled to share in his fa~
ther’s estate as in case of an intestacy. Chief Justice DURFEE says:

“Did the testator himself regard the bequest as a provision for any child or
children which might afterwards be born to him? We find but little reason
for thinking he did. Upon the whole, we think it safer, and more consonant
with the design of the statute, to decide that the bequest over is too precari-
ous to be regarded as a pl‘OVlSlOn for the after-born child so as to defeat his
right under the statute to share in his father’s estate, as if it were intestate;
and accordingly we do 'so decide.”

Stress is laid by the complainants nupon the following language used by
the conrt:

“Doubtless the 1ded of the statute is to supply an omission which may be
presumed to have been unintentional. A parent naturally wishes to provide
for all his children. . When, therefore, a parent makes a will without provid-
ing in it for an after-born child, it may be presumed that the omission to pro-
vide for him was not designed,”

It is argued from this that in the Jeremiah Whipple will the second
and third clauses show that the testator had in mind the possibility of
after-born children, and that in providing so bountifully for the mother
he intended in fact to make provision for any after-born child. The diffi-
culty with this reasoning is that in providing for the mother he did not
in fact make any provision in his will for his after-born child. As for
the language of the court, it is undoubtedly true that the statute is in-
tended to supply an omission which may be presumed to be uninten-:
tional, for the law would not presume that a parent would intentionally:

v.36F.n0.14—56
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omit to provide for an after-born child. But while this is the theory of
the law, there is nothing in the opinion of Potter v. Brown which goes to
show that the intent of the testator may be shown, and may control in
violation of the express provision of the statute. The statute itself says
nothing about the intent of the testator governing, like the statute of Cal-
ifornia for example, but it declares without qualification that, if no pro-
visinn is made in the will, the child shall still be entitled to a certain
ghare in the estate. It seems to me that the construction put upon the
- language of the court in Potter v. Brown by complainants’ counsel is un-
warranted, and I find no conflict between that case and the earlier case
of Chace v. Chace. ‘

The will of Carlotta Whipple gives all the residue of her estate to ber
daughter, Sarah, her heirs and assigns forever, and in the case of the
death of her daughter without léaving children, the property is to go to
a trustee in trust for the three daughters of her sister, Ellen L. Norris,
the present complainants. The effect of a devise of this character is set-
tled in Rhode Island, and the gift over must be held valid as an execu-
tory devise. - Barney v. Arnold, 15 R. I. 78; Morgan v. Morgan, 5 Day,
517. The complainants therefore may rightfully claim the share of the
personal property, which legally passed to Carlotta under the will of her
husband, and which she devised by her own will. As for the other
grounds of demurrer, T do not think they are well taken. The bill is .
not bad for multifarionsnss, nor for want of necessary parties, Upon
the case stated in the bill, as the complainants may be entitled to a part
of the relief prayed for, though not to the whole, the demurrer must be
overruled, B

WELLES ¢. LARRABEE ¢t al.
(Cireuit Oourt, N, D. Iowa, B, D. December 11, 1888.)

1. BANKS — NATIONAL BANES — INSOLVENCY — LIABILITY OF STOCEHOLDERS—
PLEDGEES. .

A pledgee of shares of stock in a national bank, who does not appear, by the
books of the bank or otherwise, to be the owner, is not liable for an assess-
‘ment upon the shares on the insolvency of the bank, under Rev. 8t. U, 8. §
6151, rendering shareholders liable for the debts of the association to the ex-

- tent of the par value of their stock.
8 SAME—NAKED TRUSTEES, :

One to whom the shares are assigned in trust as security for a debt due a
third person,and following whose name on the stock-book of the bank is the
word “trustes,” is not liable for the assessment under section 5151, and is also
within the provision of section 51562, exempting from such liability persons
holding stock as trustees.

At'Law. On demurrer to the answer. "

Action by E. P. Welles, receiver of the Commercial National Bank of
Dubuque, against Frank Larrabee and the First National Bank of Mec-
Gregor, to recover an assessment on shares of stock of the insolvent bank.
Plaintiff demurs to the answer.



