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MlmOANTILll: TRUST &: DEPOSIT Co. et al. 11. RHODE ISLAND HOSPI-
TAL TRVSTCO. et al.

(Circuit OO'U'I"t, D. Rhode 18land. September29, 1888.)

1. WILLS-REvOCATION-BmTH OF CHILD.
I UnderPub.St. R. I. c. 182,¤12, which providesthata child born after the

executionof his parent'swill, "without having any provisionmadefor him
in suchwill," shall inherit asif the parenthaddied intestate,a will madeby
a marriedman,havingno children,lD which he giveshig'sistera certainleg-
acy in caseof his death leavingno children born of his wife, anda smaller
legacyin caseof hisdeathleavingchildrenbornof saidwife or theirdescend-
ants,and in eithereventbequeathsall the residueof his estateto his wife,
doesnot make luch provision for after-bornchildren aswill barthemfrom
inheriting.

2. �E�~�U�I�T�Y�-�P�L�l�l�:�A�D�m�G�-�D�E�M�U�R�l�U�I�l�R�.
A demurrerto a bill for want of equitywill not lie whenthe complainant

il entitledto partof thereliet prayedfor.

In Equity. On demurrerto bill of the MercantileTrust & Deposit
Companyandothersagainstthe RhodeIslandHospitalTrustCompany
and others.

Miner �~ Roelker,for complainants.
Arnold GreeneandJas. Tillinghast, for defendants.

CoLT, J. This casewashearduponthedemurrerof the RhodeIsland
HospitalTrust Company. The principal ground of demurreris want
of equity in the bill. The bill is broup;htby the trusteeandcestuiaque
trustent underthe will of Carlotta1. Whipple, deceased,to obtain from
the RhodeIr:;land HospitalTrust Company'certainpersonalproperty�a�l�~
legedto beapartof thetrust propertyundersaidwill. It appearsfrom
thebill of complaintthat JeremiahWhipple,husbandof Carlotta,made
a;will, havingat the time no children,and that afterwardsa daughter,
Sarah,wasborn,andthat he died leavinghiswife and his �d�a�u�g�h�t�e�N�~�u�r�­
'riving. His wife provedhis will, andwasappointedexecutrixthereof.
Afterwardsshe died, leavinga will which pro\1ided thatall her residu-
ary estate,real and personal,should go to her daughter,Sarah,and in
caseof the deathof herdaughterwithout children,the estatewasde\1ised
to a trusteein trust for thechildrenof hersister,Ellen L. Norris. Sarah
diedintestate,andwithout issue. The MercantileTrust& DepositCom-
panyhasbeenappointedtrusteeunderthe will, andsuit is now brought
for the propertyclaimedáto be coveredby the trust.

The property in dispute belongedoriginally to Jeremiah�W�h�i�p�p�l�~�.�'
ThedefendanttheRhodeIslandHospitalTrust Companyhaspossession
of the fund, claiming to hold it eitheras administratorof Carlotta,:or
guardianof Sarah,or in both capacities. The ret1l disputeis between
the complainants,who claim that thefund passedunderthewill of Jere-
miah Whipple to his wife Carlotta,and by her will to themselvesas
devisees,andtheadIIiini'stratotandnextof kin of Sarah,whoclaim that
the birth ofSarah, after theexecutionof her father'swill, entitled her,
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underthe law of RhodeIsland,to take the samesharein her father'ses-
tateasshewould ha\'ebeen.entitledto had hedied �i�n�t�e�s�t�a�t�e�,�n�a�m�~�l�y�,
two-thirdsof the personaltyand:all the realty, subjectto ber mother's
right of dower. Pub. St. R. 1. c. 182,¤ 12. The statutereadsas fol-
lows:

"Wheneverany child shall be born after theexecutionof his father'swill
or mother'swill, without havinganyprovisionmadefor him in suchwill, he
shall havea. right and interest in th'e estateof his fatheror mother, in like
manneras if the fatheror motherhad died intestate,and the sameshall be
assignedto him accordingly."

The second,third,and fourth paragraphsof the will of Jeremiah
Whipple areasfollows:

"(2) In caseI die leavingno children born of my wife, CarlottaIsabel,nor
anydescendantsof suchchildren living at the time of my death,I give and
bequeathto my sister,SarahSmithWhipple, the sumof ten thousanddollars.
(3) In case,however,of my having children born of my said wife, or their
descendantsliving at the time of my death,then, insteadof the bequestcon-
tained in the next precedingclause,I give to my said sister the sumof one
thousanddollars. (4) I give, bequeath,and deviseto my wife, CarlottaIsa-
bel Whipple. all the restandresidueof my propertyandestate,both real and
personalandmixed,of which I maybeseizedandpossessedat the timeof my
death,to haveandto hold thesameto her and to her heirs."

Under thetermsof this will no provision is madefor thechild or cbil-
drenof the testator. The statutesaysexplicitly, andwithout qualifica-
tion or limitation, that a child born after theexecutionof thewill, with-
out havingany provisionmadefor him in the will, shall havea certain
interestin the estateof the parent.. Unlessa constructionis to be put
upon this will wholly at variancewith its clear and unambiguouslan-
guage,or unlessa strainedand unwarrantedconstructionis to begiven
the words "provision made fQr him in such will," it cannot be said
that.SarahWhipplewasprovidedfor in this instrument. All �t�h�e�p�r�o�p�~
erty, with the exceptionof a legacyto his sister,is devisedabsolutelyto
the testator'swife. If the child receivesanything, it mustbe from the
bountyof the mother,andnot by reasonof anythingcontainedin the
will. If a will were to be.drawn to which it wasdesignedthat the stat-
ute should apply, in casea child was bOJ:nafter its execution,it would
be difficult to conceiveof am,uchbetterform to follow thanthe will be-
fore us. Clauses2 and 3, wherethetestatorrefersto thefact of his.leav-
ing children,have, it seemsto me, no bearingupon the questionbefore
us, whateverbearing they may have under the statutesof someother
states. By no possibleconstructiondo paragraphs2 and 3 makeany
provisionfor anychild, while paragraph4 gives thewhole residueof the
propertyto the mother. The statuteof Pennsylvaniaon this subjectis
quite similar to RhodeIsland. Walker v. Hall, 34 Par St. 483, was.the
caseof a will giving all the testator'spropertyto the wife, in which the
following languagewasused: "Having the utmostconfidencein her in-
tegrity, and believingthat shoulda child baLornto us shewill do the
utmostto rearit to the honorand glory of its parents,"-andthe court
held that this wasclearlyno provisionfor thechild. See,also,Hollings-
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wOrth's Appeal,51Pa.St.518;WiUard's Estate,68 Pa. l:'t. 327. The
statutehasbeentwice construedby the supremecourt of RhodeIsland,
and we agreewith complainants'counselthat this court should follow
the decisionof the highestcourt'of the state,and, asa general rule, the
latestdecisionon the subject. In Chacev. Chace,6 R. 1. 407, the will
containedno referenceto any children, and the courtobserves:

"Upon the wholE', we areof opinion that by the termsof thesixth section
thelegislatureintendedtoanddid prescribea ruleof law that. if anafter-born
child is not providedfor at all in the will, heshall be let into his shareof the"
inheritance,and that without regard to the will or intentof the parent;and
that, therefore,no evidenceof suchintent is admissibleto defeatthechild."

It is contendedby complainantsthat the later caseof Potter v Broum,
11 R. 1. 232, is somewhatin conflict with Chacev. Chace. But r fail
to discoverany conflict in the two decisions. On the contrary,it would
seemfrom the facts in the casethRt this last decision of lhe supreme
court more strongly sustainsthe position of the defendantsin this
casethan the earlierone. In Potter v Brown,. the testator,by his will,
ga.vea bequestof$2,000in trust, the incometo be usedfor his daughter
until 20, or until married, but in caseof her deathunder20 or unmar-
ried, the sumso held in trust, togetherwitb theaccumulationsthereon,
wasbequeathedin equalsharesto her brothersand sistersthen living.
Morethana yearafter theexecutionwasmadea sonwasborn, for whom
no provision wasmade in the will, except the above-describedcontin-
gency. The"court held that the provision wasnot suchas was contem-
platedby the statute,and that the son was entitled to sharein his fa-
ther'sestateas in caseof an intestacy. Chief JusticeDURFEE says:

"Did the testatorhimself regardthebequestasa provisionfor anychild or
children which might afterwardsbe born to him? We find but little reason
for thinking he did. Upon the whole, we think it safer,andmoreconsonant
with thedesignof thestatute,to decidethat the bequestover is too precari-
ousto be regardedasa provisionfor theai'ter-bornchild so as to defeat his
right underthestatuteto sharein his father'sestate,as if it were intestate;
andaccordingl)-wedo:sodecide."

Stressis laid by thecomplainantsuponthefollowing languageusedby
�t�h�~�c�o�u�r�t�:

"Doubtlessthe ideaof thestatuteis to supply an omissionwhich may be
presumedto havebeenunintentional. A parentnaturallywishesto provide
for all his children. When,therefore,a parentmakesa will without provid-
ing in it for an after-bornchild, it may bepresumedthattheomissionto pro-
vide for him wasnot designed."

It is arguedfrom this that in the JeremiRhWhipple will the second
and third clausesshowthat the testatorhad III mind the possibility of
after-bornchilrlren, and that ill providing so bountifully for the mother
he intendedin fact to makeprovisionfor anyafter-bornchild. The diffi-
culty with this reasoningis that in providing for the motherhe did not
in fact makeany provision in his will for his after-born child. As for
the languageof the court, it is undoubtedlytrue that the statuteis in-
tendedto supply an omissionwhich may be presumedto be uninten-,
tional, for the law would not presumethata parentwould intentionally

v.36F.no.14-55
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omit to providefor anafter-bornchild. But while this is the theoryof
thelaw, thereis nothingin the opinionof Potterv. Brown whieh goesto
showthat the'intentof the testatormayábe shown,and may control in
violation of the expressprovisionof thestatute. The statuteitself says
nothingaboutthe intent of thetestatorgoverning,like thestatuteof Cal-
ifornia for example,but it declareswithout qualificationthat, if no pro-
visil)O is madein the will, the child shall still be entitled to a certain
Elharein the estate. It seemsto me that theconstructionput upon the
languageof the court in Potter v. Brcywnby complainants'counselis un-
warranted,andI find no conflict betweenthat caseand the earlier case
of Chacev. Chace.

The will of CarlottaWhipple givesall the residueof her estateto her
daughter,Sarah,her heirs and assignsforever, and in the caseof the
deathof her daughterwithout leavingchildren, the propertyis to go to
a trusteein trust for the three daughtersof her sister,Ellen L. Norris,
the presentcomplainants. The effectof a deviseof this characteris set-
tled in RhodeIsland,andthe gift overmustbe held valid as an execu-
tory devise. Barneyv. Arnold, 15 R. I. 78; Morgan v. Morgan, 5 Day,
517. The complainantsthereforemay rightfully claim theshareof the
personalproperty,which legally passedto Carlottaunderthe will of her
husband,and which shedevisedby her own will. As for the other
groundsof demurrer,I do not think they are well taken. The bill is
not bad for multifariousD"'ss,nor for want of necessaryparties. Upon
the casestatedin the bill, asthecomplainantsmay be entitledto a part
of the relief prayedfor, thoughnot to thewhole, the demurrermustbe
overruled.

WELLES fl. LARRABEE et al.

(Circuit Court, N. D. IOUla, E. D. December11,1888.)

1. BANltB- NATIONAL BANKB-lNBOLVENOY- LIABILITY 011' BTOOKHOLDEBB-
PLEDGEES.

A pledgeeof sharesof stockin anationalbank,whodoesnot appear,by the
booksof the bankor otherwise.to be the owner. is not liable for an assess-
mentupon the shareson the insolvencyof the bank,underRev. St. U. S. ¤ .
5151,renderingshareholdersliable for the debtsof the associationto the ex-

. tentof the parvalueof their stock.
S SAME-NAKED TRUSTEES.

Oneto whom the sharesare assignedin trust as securityfor a debtduea
third J;lerson,audfollowing ",hosenameon the stock-bookof thebankis the
word trustee,"is not liable for the assessmentundersection5151,andis also
within the provisionof section5152,exemptingfrom such liability persons
holdingstockastrustees. ,

AtLaw. On demurrerto theanswer.
Action by E. P. Welles,receiverof the CommercialNationalBankof

Dubuque,againstFrank Larrabeeand the First National Bankof Mc-
Gregor,to reCQveranassessmentonsharesof stockof the insolventbank.
Plaintiff demursto the answer.


