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In view of this therewas no inventiveskill requiredto decoratea surá
faceby applying theretoa perforatedrosettetile, glazedto its base,and
securedby a pin or screwpassingthrougha hole in its centeror else-
where. For thesereasons,andwithout enteringupon theotherdefenses
raised,the bills shouldbe dismissed.

EAGLE MANUF'G Co. v. CHAMBERLAIN PWW Co.

(Oircuit Oourt, N. n. Iowa, E. n. December13,1888.)

1. PATENTS FOR INVENTIONs-INFmNGEMENT-CULTIVATORS.
Letterspatent-No.242,497.to E. A. Wright, for an improvementin cultivaá

tors. the objectof which is to assistin raisingthe beams.bymeansof a com-
bination of a wheeled frame, and vertically rotating beams.with lifting
springsso attachedthata greaterlifting effect is producedas the beam is
elevated.without having the springsexert anymaterial lifting strainwhile
the cultivator is in operation,are infringedby a deviceconsistingof a spiral
spring connectedwith an archedaxle. andwith a shoulderupon the sleeve,
to which the drag-beamis attached,so thatwhen the beamis in its operative
position the spring exerts no lifting effect. but, when the sameis elevated.
the shoulderis rotatedforward, and the springoperatingon the shoulderas
a leverassistsin raising it. ¥ .

2. SAME-PRELIMINARY INJUNCTION.
On a bill to restraintheinfringementof a patentforan improvementwhich

constitutesbut a small partof the machine,when the questionof �i�n�f�r�i�n�~�e�­
ment is open,and defendantavers that he had no knowledgeof complalD'
ant'spatentbeforesuit brought,andthathe obtainedno aid from the inven-
tion specifiedin it, andfor someyears hasmanufacturedthe improved ma-
chines.a preliminary injunction will be refusedon conditionthatdefendant
files periodical statementsof the numbermanufacturedsincesuit brought,
anddepositswith theclerk a reasonableroyalty for each,andfiles a bondfor
performanceandfor paymentof damages.

In Equity. On motion for preliminary injunction.
Bill by the Eagle ManufacturingCompanyagainstthe Chamberlain

PlowCompanyto restraintheinfringementof letterspatentNo. 242,497,
issutdto E. A. Wright, Julle 7,1881.

NathanielFrench,for complainant.
Powers&: Lacy, for defendant.

SHIRAS, J. Thecomplainantcorporationis theownerofletterspatent
No. 242,497,issuedto E. A. Wright, for an improvementin walking
cultivators,and in thebilláhereinfiled aversthat the defendantcorpora-
tion is manufacturingandsellingcultivatorscontainingtheimprovement
coveredby the Wright patentin violation of the rights of complainant,
and,in aid of therelief prayedin the bill, a motion is madefor thegrant-
ing of a preliminary injunction. In .the casesof Manujact'lJ,1'ing Co. v.
Bradley, and Samev. Moline, M. &: S. 00., 35 Fed. Rep. 295, 299,the
Wright patentwassustainedasvalid, and the defendantswererestrained
from infringing th,e same. In the light of thesedecisionsit is not nee-
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essaryto reinvestigatethe validity of the patentagainstthe allegationof
want of patentablenovelty th,erein.

On the questionof infringement,an examinationof oneof the culti-
V/l,tors manufacturedby the�d�~�f�e�n�d�a�n�t companyshowsthat it utilizesthe
conceptionof exertinga lifting effect upon the drag-beamsof the culti-
vator,throughthe operationof a springconnectedwith the archedaxle,
and with ashoulderupon thesleeveto which the drag-beamis attached.
The spring is in the form of a spiral, and when the drag-beamis in its
operativeposition the shoulderand spring are substantiallyin a right
line abovethe horizontal endof the axle, and consequentlythe spring,
thoughthenat its'greate'stterision,doesnot exertany lifting effectupon
the drag-beam. When the drag-beam,however,is lifted, the shoulder
to which the springis attachedat its lower end is rotatedforward, and
the pressureof the springoperatingon the shoulderasa lever, tendsto
raisethe ,drag-beam. In thecaseof Manufacturing Co. v. Moline, M. &
S. Co., Bilpra, the patent issued to William Evans, No. 266,123,was
considered,and held to bean infringementof the Wright patent. In
the Evanscombinationis found a spiralapringattachedto the upright
of thearchedaxle; the lower end beingattachedto an arm or shoulder
'uponarock-shaftplacedeitherin front or in rearof the main axle, the
lock-shaftbeingfastenedto or connectedwith the drag-beam. In both
'theEvanscombinationand in thatof defendant,we finei a spiral spring
attachedto the upright of the archedaxle, operatingupon a projecting
arm or shoulderwhich, actingasa lever, whenthefree endof the drag-
beamis lifted, aids in raising the drag-beam. ,', In the Evanscombina-
iion the arm throughwhich the sprillg actsis attachedto the rock-shaft
becausethedrag-beamis connectedtherewith. In defendant'scombina-
tion the armorshoulderthroughwhich thespringactsis attachedto the
sleevethroughwhich theaxleoperates,becausethe drag-beamis attached
thereto. Thesedifferencesare simply modificationsin the meremode
of attachingthe lower end of the spring, the resultingeffect being the
same. If the Evanscombinationis an infringementof the Wright pat-

,ent, it is impossibleto avoid the conclusionthat the combinationused
by defendantis likewise an infringement.

On behalfof defendantit is askedthat, in casethe court shouldbe of
opinion that the cultivatorsmanufacturedby defendantarean infringe-
ment,the defendantbeallowedto give security,andbe permittedto con-
tinue its businessuntil thefinal hearing. It cannotbe said thatthe fact "
of.infringement is establishedbeyondquestion. The case is not one

,whereinthedefendantadmittedlyis usingthedeviceor inventionclaimed
by complainant,butdeniesliability on thegroundaloneof theinvalidity
of complainant'spatent. Admitting thevalidity of complainant'spatent
to be fairly establishedby the prior decisions,still the questionremains
whethll:r:thl'l defendant's combinationis thesameascomplainant'sin such
�s�e�n�s�~ as to".bfj aninfringement. This questionhasnot beenpassedupon
in any of the prior decisions,and it cannotbe finally determineduntil
the hearingupon the merits. In the 'answerfiled the defendantavers
that it had no knowledgeof the existenceof the patentto Wright until
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thissuitwasbrought,andin theaffidavitsfiled it is shownthatthedefendá
ant enteredupon the manufactureof its cultivatorswithout aid from the
Wright invention. Thesefactsof coursedo notchangethe fact thatsuch
manufacturemaybean infringement,but thesamehaveweightuponthe
questionwhetherthe preliminary injunction shall at oncebe issued. It
furthermoreappearsthat the Wright patentwas issuedJune7,1881,
andby theaffidavitof E. P. Lynch, thepresidentof thecomplainantcomá
pany,it appearsthatthedefendanthasbeenfor someyearspastengaged
in themanufactureof thecultivatorswhich it is nowclaimedareinfringe-
mentson the rights of complainant. It may well be urged, therefore,
that the defendantcompanywasnot boundto know or assumethat the
complainantobjectedto the manufactureof the cultivatorsof the style
madebydefendant,until thissuitwasbrought. Thepatentedimprove-
mentforms but a small part of the cultivator, and to enjoin the defend.
antnow from the saleof thoseit hasmanufactured,would entail a very
seriouslossupon the defendant,out of all proportion to thedamageto
complainant. Under the circumstancesof the case,part of which are
abovesuggested,and in view of the fact that defendantoffers to account
for all cultivatorsnow on hand or manufacturedcontainingthe alleged
infringement,andto deposit the sumof 50 centsfor each machineasa
reasonableroyalty thereon,the orderwill be that, if. the defendantwill,
within 15 daysfrom the13th dayof December,1888,file a writtenstate-
mentshowingthe numberof cultivatorshavingthe infringing deviceat-
tachedthereto,which it had on hand or belongingto it on the 9th day
of August, 1888, the day this bill was filed, togetherwith the number
it hassince�~�a�n�u�f�a�c�t�u�r�e�d�, andshall depositwith the clerk of this court
50 cents for eachof said cuitivators,and shall also file a bond in the
sum of $2,500,with good and sufficient suretyor sureties,to be ap-
proved by the clerk of this court, conditionedthat the defEmdantwiI).
well andtruly performall the conditionsof this order,and alsopay all
damagesandcoststhatmaybe awardedagainstit, if any,upon the final
hearingof this cause,then the writ of preliminary injunction shall not
issueuntil further orderof the court or judge thereof; but should the
defimdantfail or refuseto give sardbondandfile said statementwithin
the time fixed herein,said writ of injunction shall issueasprayedfor.'
ItahaUfurtherbe the dutyof defendant,asoneof the conditionsof this
orderand bond, to file with the clerk of this court, every threemonths,
beginningwith the 15th day of March, 1889,a statementin writing
showingthe further numberof cultivatorsby it manufactured,contain-
ing the deviceallegedto bean infringementof the Wright patentowned
by complainant,from andafter the dateof the last statementfiled, and
further to depositwith the clerk of this court the furthersumof 50 cents
for eachmachineso manUfactured;suchstatementsto be filed until the
final ,hearingof this cause. The sumsof moneyso depositedshall be
held by the clerkin the registryof the court, to be disposedof according
to the rightsoHhepartiesas finally adjudgedby this court. '
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MARVIN tI. GO'I.'SHALL.

(Circuit (Jourt, D. Minne8ota. Decembllr24,1888.;

PATENTS FOR INiTENTIONS-COllffiINATION-NOVELTy-DRAUGHT EQUALIZERS.
Letters patentNo. 172,756,issuedJanuary25.1876,to Richard M. Marvin,

for adraughtequalizerusedin theattachmentof threehorsesto harvestersand
othermachinery,describea combination.someof theelementsof which were
to be found in thedevicedescribedin letterspatentissuedDecember19,1865.
to Edwin J. Toof for thesamepurpose, whileotherswere to be found in the
device describedin letterspatentNo. 68,673,issuedSeptember10,1867, to H.
J. Wattles for a similar contrivance. It did not appearthat the exact com-
binationof the Marvin patenthad been known prior to his invention. but it
wasclearly shown that it wasoneof merit. and that its resultswerebenefi-
cial. Held, that it wasnot void for wantof patentablenovelty.

At Law. On motion for new trial.
For �f�o�r�m�~�r hearingandstatementof case,see36 Fed. Rep. 314.
Oharle8S.C!areinB,for plaintiff.
Woods,Hahn & Kingman, for defendant.

SHIRAS,J. Upon the hearingof this causein Septemberlast,ajudg-
D;lent for damageswasawardedagainstdefendantfor anominalamount,
the effect thereofbeInga holding thata patentissuedto plaintiff on the
25th of January.1876,for an improvementin draughteljualizerswhen
usedin harvestersand otherlike machines,wasa vaEd patent,and not
void for wantof patentablenovelty. Themotionfor newtrial is upontwo
grounds: First, that the conclusionreacheduponthe caseas presented
at the hearingiserroneous;and,second,that-defendanthassincethetrial
discoveredthe fact that on September10, 1867, therewas issuedto H.
J. Wattlesa patent,No. 68,673,the specificatiQnsof which disclosea
combinationwhich showsthat Marvin'salleged inventionhad beenan-
ticipatedand madepublic. Counselhaverearguedthe questionof pat-
entablenovelty or the lack of it in the Marvin combination,not only as
thesamewaspresentedby the evidenceon the hearing,but in thelight
of the mattersappearingin the drawil1gsand specificationsattachedto

, the WatUespatent. The opinionof the court upon the hearingwill be
fouq.d in 36 Fed. Rep. 314, to which referencecan be madefor a deá
�s�~�r�i�p�t�i�o�n of plaintiff's combinationand the usesand purposesthereof.

'. In theWattlescombinationis found aneveneranda spreader. The
former is not connectedwith thepole or tongueof themachine,but is
attachedby hooksdirectly to theaxle of the machine. As a whole, the
combinationtherein presenteddoesnot resemblethe Marvin combina-
tion asnearlyasdoesthat found in the patentissuedto Edwin J. Toof,
which wasfully consideredin theopinionoriginally filed herein. Ifthe
latter does not anticipatethe Marvin combination,then certainly the
Wattlesinvention doesnot.. But counselfor defendantarguethat the
Wattlesmachineshowsa spreaderattachedto the tongue,and that, by
taking it out of theWattlescombinationandcombiningit with theToof
invention, we would havethe Marvin combination,and that to do this


