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continue further on the voyage. The testimony iii clearly insufficient to
justify the court in disregarding the written articles. That libelant de-
serted the bark at San Diego without any valid excuse, and was not dis-
charged as sworn in the libel, abundantly appears from his own testi-
many. There should be a decree dismissing the libel at libelant's cost;
and it is so ordered.

NFilBIT et al. 'II. THE AMBOY AND THE TRA.NSFER No. 2.1

(Di8trict Court. S. D. New York. November 27, 1888.)

1. LIMITATION OF ACTIONs-CaMMON-LAW PunoD-ADMIRALTy-DISCRETION OF
-COURT.
The period of limitation fixed by statute in common·law actions should not

be extended by discretion in admiralty cases, except for some cause of prac-
tical inability to sue, or for some peculiarity of a maritime nature that de-
mands recognitio\n in a court of admiralty, and makes it plainly a matter of
justice that this aiscretion should be applied.

I. SAME-VOLUNTARY DELAY-SIX AND A HALF YEARS.
Libelant, owner of cargo on a vessel lost by collision, did not bring suit

for six and a half years after his loss. waiting, by advice of counsel, until the
litigation as to the fault of the vessels had been decided in a suit by the owner
of the lost vessel; but nothing prevented him or his assigns from suing at any
time during that period. Ee,d, that the claim was barred.

In Admiralty. Action for damages through loss of cargo in collision.
Hyland & Zabriskie, for libelants.
Biddle & Ward, for the Amboy.
Page& Taft, for the Transfer No.2.

BROWN, J. The above libelants were the owners of a cargo of brick
on board the canal-boat Idle Hope, which was sunk on the 23d Novem-
ber, 1881,'while in tow of the Amboy, by a collision with the Transfer
No.2, in going up the East river, to the westward of Blackwell's island.
Upon a previous action against the defendant vessels, brought by the
owner of the Idle Hope, both tugs were found in fault, and a decree en-
tered against both in December, 1884, which, upon appeal, was affirmed
in the circuit on July 14, 1886. The Amboy,22 Fed. Rep. 555. The
libel in the present case was filed July 6, 1888. The claimants- plead
the statute of limitations; and, under the recent decision in the case of
Southardv. Brady, ante, 560, I feel bound to sustain the plea. There
has been no time since the collision during six and a half years when an
action could not have been brought by the libelants or their representa-
tives or assigns to recover their damages. It appears, however, that the
claim was early placed in the hands of competent counsel, who advised
waiting until the previous case was decided, in the expectation that, if
the tugs were held liable, payment would be made without further legal

1Reported by Edward G. Benedict, Esq., of the New York bar.
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expenses.Thepreviouscasewadullytried onthemerits; thetestimony
printedin full in the apostleson appelU;and;bothtugsbeingheldliable,
the libelantsin the presentcaseoffer theformer recordasanadjudication
determiningthe liability. of both tugs, andavailablein the presentsuit.
By the receptionof this recordtherespondentswould obtainall the ben-
efit of the former hearing,andof all the witnesses,someof whom have
sinceeitherdied or disappeared.Thereis no question,therefore,in this
case,about the loss of evidence,which is doubtlessone of the grounds
of thestatuteof limitations; andthewish to avoid unnecessarylitigation
wasso.far meritorious. As thestatuteis not strictly applicableto suits
in admiralty, thereis no doubtof the discretionaryright of the court to
give relief in a propercaseafter the expirationof the statutoryperiodof
limitation uponcommon-lawsuitsof a similar nature. But the general
courseof the admiraltyis to shorten,not to lengthen,thestatutoryperiod
asrespectsthe enforcementofl;le('ret liens. This is donein the interest
of spbsequentpurchasers,mortgagees,or Henon,who are prejudicedby
prior secretincumbrances. Thegeneralrule, therefore,is that,asrespects
suchsubsequentbonafideincunbraIlcers,liens muat be prosecutedwith
reasonablepromptness,or they will be lost. But when no subsf'quent
bonafide liens have arisen,there is no good reasonwhy a suitor should
not be permitted to proceedin rem in courtsof admiralty,so long as he
may suein personam,or maintaina suit at law for the samedebt. The
Lillie Mills, 1 Spr. 307; TheáBristol,ll Fed. Rep. 162; Martino Cilento,
22 Fed. Rep. 859. But the policy of statutesof limitation asstatutes
of reposemust be respectedin courtsof admiraltyasmuchas in courts
of commonlaw. In the careful brief furnished by thelibelantno case
is citedwhereanysuit hasbeensustainedafterthe lapseof the statutory
period. In Willard v. Dorr, 3 Mason, 91, thoughthe serviceswereren-
dered12yearsprevious,thecauseofaCtiondid notaccrue,in consequence
of thecaptureof theship,until within thestatutoryperiod. In myjudg-
ment,thecourt is not warrantedin extendingthe statutoryperiodin the
exerciseof its discretionarypdwer in admiralty suits, except for some
causeof practicaldisability to sue,or for somepeculiaritiesof a maritime
naturethat demandrecognitionin a maritimecourt,andmakeit plainly
a matte} of justicethat thisdiscretionshouldbeapplied. In the present
casenothingof this kind exists. The defendantsdid not in any degree
inducethe delay,or encouragethe expectationof settlement. Thelibel-
ant's waswholly voluntary; and,muchasthelossof anapparently
justdemandmayberegretted.I feel constrainedto hold theclaim barred.
Judgmentfor defendants,without costs.
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WHARVEs-LIABILITY OF OCCUPANT-DAMAGE TO VESSEL-REASONABLE CARE.
The occupantsof a pie,:" the foundation of which extendsoutward like

stairs,andwhich hasa spikeprojectingbelowthewater,may,b;Y the exercise
of reasonablecare, discoverthe danger, and are liable for Injury caused
thereby,thoughthe pier hasbeenusedfor manyyearswith safety.

In Admiralty. On appealfrom district court. 32 Fed. Rep. 844.
Libel by Smith againstHavemeyerandothersfor damagesoccasioned

by an unsafepier. Decreefor libelant, and respondentsappeal.
John E. Parsons, for appelll.1nts.
. Goodrich, Deed'!} & Goodrich, for appellee.

WALLACE, J. This is an appealfrom a decreeof the districtcourt in
favor of the libelant in a causein personam for damagessufferedby the
barkentineFormosawhile lying at a pier in Brooklyn, of which the ap-
pellantswere the occupants,and to which thevesselhad proceededat
their invitation to dischargehercargoanddeliver it to them. The For-
mosawasmooredto the pier at flood tide, with herstarboardsidenext
the pier. After the tide beganto fall shelisted to port, awayfrom the
pier; andthestarboardchocks,throughwhich hertwo mooringhawsers
passed,weretorn out by thestrain uponthem, and the hawsersthem-
selveswere broken. With the next flood tide the vesselrighted. An
examinationby a diver the nextdaydisclosedthat the stonefoundation
of the pier belowthe waterextendedoutward,so that"he could go up
the pier like a pair of stairs,"and thatat a point someeight feet below
the surfaceof the waterat low tide therewasa spike projectingtwo or
three inchesfrom one of the spiles of which the crib-work of the pier
was.built. Besidestheinjury to thevesselby thebreakingof herchocks
and hawsers,someof her copperwas torn off on her starboardside by
thespikewhile shewasfalling with the tide. It is in evidencethatves-
selslike the Formosahad used the pier for the past10 yearswithout
receiving any injuries. The appellantswere not awareof the peculiar
shapeof the foundationof the pier, or of the existenceof the spike.
There is no evidenceto iudicatethat the vesselwasnot mooredto the
pier in the.customaryway, and nonefrom which it canbe properly in-
ferred.that therewasanynegligenceon thepltrt of thosein chargeof her
whichcontributedto the accident. The excessivestrainnponherhaw-
serswascausedby her list to port as the tide wentdown, owing to her
contactwith theprojectingfoundationof thepierbelowthewater.. Upon
the casemadeby the libelant it was for the appellants,if they relied
uponthe defenseof contributorynegligenceof the libelant, to establish
it affirmatively. Railroad Co. v. Gladmon,15 Wall. 401; Railroad C'.o. v.
Harm, 93 U. S. 291. It wasnot necessaryfor the libelantto showthat
the appellantswereawareof the vicesanddefectsin the structure-which
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occasionedthe injury to the vessel. It sufficesto chargethe appellants
with negligencethat they could havedistoveredthem if they had exer-
cisedpropercareto inform themselvesof the conditionof the structure.
Theoccupantwho is in control of a pieror wharf is not an'insurerof the
safetyof the structuretowardsthosewhom he invites to useit, but he
owes themthe duty to exercisereasonablecare that its conditionshall
be suchthat they will not beexposedto unnecessaryandunusualhaz.-
ard of propertyor person in consequenceof imperfectionswhich they
arenot requiredto anticipate;and if thereis suchaviceor defectwhich
is known to him, or which, by the useof ordinarycareand diligence,
shouldbe known to him, his obligation is not fulfilled. The breachof
this obligationis negligence,which makeshim responsibleto the injured
party.

The precisequestion has beenconsideredin some of the adjudged
<lases. In Dock8 v. Gibb8, 11 H. L. Cas. 512, the action wasfor negli-
genceagainstthe corporationhaving the managementof the Liverpool
docks,torecoverdamagesto a vesseland cargo,sustainedbecausethe
vesselwhile endeavoringto enterinto the dock struckupon and became
imbeddedin a bankof mud at theentrance. Uponthetrial in the court
of exchequerthe jury were instructedthat it wasnot necessaryfor the
plaintiff to prove knowledgeon the part of the defpndantof the unfit
stateof the docks, but that proof that the defendantsby their servants
had the meansof knowledge,and were negligently ignorant of it, was
sufficient. This instruction was approvedin the house of lords. In
Wenddl v. Baxter, 12 Gray, 494, the court approvedan instruction to
the jury that the owners of a wharf were bound to keepit safe for the
usesfor which it wasemployed,and that the plaintiff wasentitled to re-
<lover for injuries sustainedthrougha defect, "unless the defectwas la-
tent,andsohiddenandconcealedthatit couldnot bediscoveredbysnch
examinationand inspectionas the condition, use,andexposuresof the
wharf reasonablyrequired." In ...Vicke:r8Ort v. TirreU, 127 Mass.236, the
court, in defining the obligation" of a dock-ownertowardsthoseinvited
to usethe dock,said:
"If thereis a defectWhich is known to him, or which, by the use of ordi-

narycareanddiligence,should beknown to him, he is guilty of negligence,
andliable to thepersonwho, usingduecare,is injured thereby."

The evidencethatvesselshad usedthepierfor manyyearswith safety,
wasvaluableas tendingto showthat therewas no defector unfitnessin
its constructionlikely to occasioninjury to vesselsusing it, but became

whenit appearedbeyond doubt that therewere de-
fectscapableof producingmischiefwhich could have beenreadily dis-
<loveredby properexaminationof the structure. The decreeof the dis-
trict court is affirmed, with costsof this appeal.
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